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PART I – OVERVIEW

1. Position Respecting Issues of Public Importance

1. Climate change is becoming more serious, and lawsuits involving climate change will

become more frequent, yet this Court has not provided guidance on two key issues of public

importance:

1. Did the Government of Canada becoming sole owner of the Trans Mountain Expansion

Project (“TMX”), while also being the regulator, and in light of global climate change,

elevate its obligations in relation to ss. 7 and 15 of the Charter to consider the climate

change impact of TMX on youth before approving the TMX via Order in Council 

2019-0820 (the "Second OIC")?

2.  What is the correct test for a leave for judicial review application to the FCA when a 

claim is made under s. 24(1) of the Charter?

2. The Government of Canada is fully aware and has clearly stated and filed evidence this

year to provincial Courts of Appeal in the reference cases challenging the Greenhouse Gas

Pollution Pricing Act,1 that Canadians are already facing massive risks and harm associated with

climate change: flooding, wildfires, drought, the spread of disease, and the psychological stress

that accompanies this rapidly worsening situation. These impacts engage the youth Applicants’

rights to life, liberty and security of the person under s. 7 of the Canadian Charter of Rights and

Freedoms (the “Charter”) in relation to the approval of the TMX. They will also disproportionately

harm the Applicants, engaging s. 15 of the Charter.

3.  In the words of the Respondent Canada, climate change is an “escalating crisis,” an “urgent

threat to humanity.”2

4. Canada also clearly advised the Ontario Court of Appeal (“ONCA”) that limiting

greenhouse gas (“GHG”) emissions is critical to avoiding further harm to the climate, and

Canada’s ONCA submissions stressed that it matters not where emissions originate, (e.g. in the

case of a new pipeline, upstream, downstream or on another continent), as:

Given their role in causing climate change, the cumulative dimensions of GHG emissions 
1 Reference Re: Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40 [“SKCA Reference 

Case”]; Reference re Greenhouse Gas Pollution Pricing Act, 2019 ONCA 544 [“ONCA 

Reference Case”], referred to throughout as “GHG Pricing References Cases”. 
2 Factum of the Attorney General of Canada filed in ONCA Reference case at ¶1, 11 [“Factum of 

the Attorney General of Canada”] [Application for Leave to Appeal (“ALA”) Tab 4A]. 
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are a national and international concern… [and] create a risk of harm to both human health 

and the environment upon which life depends, impacts that affect Canada as a whole. The 

cumulative dimensions of GHG emissions is a quintessential matter of national concern.3  

 

5. Canada also filed an affidavit of Environment and Climate Change Canada (“ECCC”) 

Assistant Deputy Minister (“ADM”) and relied on it at the ONCA. The affidavit said:  

The impacts [of GHG emissions] are global, and throughout Canada, and are not correlated 

to the location of the GHG emission source. GHG emissions circulate in the atmosphere, 

so emissions anywhere raise atmospheric concentration everywhere.”4  

 

6. In short, Canada told the ONCA that GHG impacts must be considered in the context of 

the wider climate crisis that affects all Canadians.  

7. However, in approving the TMX, an expansion of the State-owned Trans Mountain 

Pipeline (the “Existing Pipeline”), the GIC—despite requests from some of the Applicants to do 

so—categorically refused to consider the vast majority of the GHG emissions that the TMX would 

facilitate or contribute to the global atmosphere and those emissions’ implications for Charter 

rights in its decision to approve the project. It also did not provide the Applicants or the public 

opportunity to make submissions or provide evidence on the resulting harm and risks. Almost as 

egregiously, Canada argued before the Federal Court of Appeal (“FCA”) that the Applicants’ 

Charter deprivation concerns associated with the TMX’s emissions are “uncertain, speculative and 

hypothetical,” both generally and in relation to “whether the 2019 OIC [approving the Expansion 

Project] will in fact demonstrably cause the climate to change...”5  

8. The project that is the focus of this Application, the TMX, will contribute an estimated 140 

MT6 of GHG emissions to the global atmosphere—an amount equivalent to roughly 20% of 

Canada’s domestic emissions. This is despite the fact that Canada has committed to the goals of 

the Paris Agreement of keeping global warming to 1.5 °C.7 It is inconsistent and concerning that 

the GIC made its decision to approve the TMX without knowing, evaluating, or explaining to 

Canadians how TMX fits within Canada’s global commitment to fight climate change.  

 
3 Ibid at ¶61. 
4 Affidavit of John Moffet (affirmed 29 January 2019), filed on behalf of the Attorney General of 

Canada at the ONCA (Court of Appeal File No.: C65807) at ¶8 [“Moffet Affidavit”] [ALA Tab 

4B].  
5 Attorney General of Canada, Response to Applicants’ application for leave at the FCA, 

Memorandum of Fact and Law at ¶34 [ALA Tab 4C].  
6 1 Megatonne is equivalent to 1,000,000 metric tonnes. 
7 Factum of the Attorney General of Canada, supra note 2 at ¶14. 
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9. The Applicants assert that Canada has a Charter responsibility to consider these GHG 

impacts. This includes carrying out an appropriate process in which the GIC is informed of and 

considers TMX’s emission impacts and implications for impairing Charter rights and hears and 

responds to Canadians’ concerns. Canada did not carry out these important responsibilities. 

10. Canada’s failure to do so flies in the face of the important principle for which Canada 

advocated before the ONCA: “The decisions we make today are critical to ensuring a safe and 

sustainable world for everyone, now and in the future.”8 

11. The National Energy Board (“NEB”, since replaced by the Canadian Energy Regulator9)—

which conducted an environmental review of the project, the GIC and the FCA have all neglected 

to consider the impacts of 140 MT more GHG emissions to the atmosphere, let alone provided the 

Applicants (or other members of the public) a hearing on the science of climate change as it relates 

to the TMX and the resulting physical and mental health risks and implications.  

12. Nonetheless, it appears that Canada agrees that climate change is caused by the burning of 

fossil fuels; climate change has serious implications for the health and safety of Canadians; and as 

a result, it is urgent that the planet transition away from burning fossil fuels. In the GHG Pricing 

Reference Case at the ONCA, Canada informed the court: 

6. Global climate change is real, measured, and documented. Climate change is not a far-

off problem. It is happening now and is having very real consequences on people’s lives. 

Its impacts will get more significant over time. 

 

26. Climate change poses risks to health and well-being, both directly and indirectly.  

More frequent and severe extreme weather events increases the risk of physical injury, 

illness, and death. Heat waves can cause heat-related illness and death, as well as 

exacerbating existing health conditions. Higher temperatures also contribute to increased air 

pollution and pollen production, worsening allergies and asthma. Smoke from wild fires 

impacts air quality, as has been directly experienced throughout Western Canada this 

summer due to British Columbia's extreme wild-fire season.10 [emphasis added] 

 

13. It is a principle of fundamental justice and procedural fairness that a person whose right to 

life, liberty or security of the person is at some risk of being affected by a government decision 

must have a right to be heard by the decision-maker before the decision is made—and that the 

decision-maker will reasonably and not arbitrarily consider the potential impacts of their decision 

 
8 Ibid at ¶7. 
9 Canadian Energy Regulator Act, SC 2019, c 28, s. 10 [“CER Act”]. 
10 ONCA Reference Case, supra note 1 at ¶6, 26. 
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on that person’s s. 7 rights.  

14. The second issue is the appropriate test for leave for judicial review before the FCA when 

s. 7 rights are raised. The Applicants applied for leave before the FCA to judicially review the GIC 

decision to approve the TMX. Their claim was on the basis of a violation of ss. 7 and 15 of the 

Charter, under both s. 55(1) of the National Energy Board Act, RSC 1985, c N-7 (“NEB Act”), and 

s. 24(1) of the Charter. 

15. The Motions Judge, in refusing the Applicants leave, created a new test for leave for 

judicial review before the FCA in the context of s. 55(1) of the NEB Act, but failed to address the 

question of whether his new test for leave was appropriate or consistent with the right to seek a 

remedy from a court for a Charter violation as provided under s. 24(1) of the Charter. This creates 

a very real danger that in future cases, where leave is sought regarding any major infrastructure 

project on the basis of violating Charter rights, a test will be used which is inappropriate for that 

context. This becomes especially concerning and more likely in the climate change context. 

Exceptionally, the Motions Judge gave reasons, making this an ideal case to address the issue. 

16. In such circumstances, a fair and transparent process surrounding leave to come before the 

court is a fundamental access to justice issue and a prerequisite to the guarantees made by s. 24 of 

the Charter.   

17. This case raises these two legal issues of public importance that have not previously been 

determined. This case is an opportunity for this Court to provide early guidance on upcoming 

climate change lawsuits. It has been the practice of the Court that when leave is sought regarding 

a decision on leave, and leave is granted, the Court hears the case on its merits. If leave is granted, 

the Applicants ask this Court to decide the case on its merits, as has been standard practice; and, 

in the alternative—or in addition, if the Court wishes to seize the opportunity—to clarify this legal 

test for leave for judicial review, which is also of public importance. 

2. Statement of Facts 

A. TMX and Climate Change 

18. The volume of GHG emissions associated with the publicly-owned TMX is nationally 

and internationally significant. Dr. James Hansen, an internationally-renowned climate scientist 

formerly of the NASA Goddard Institute, confirmed in a submission that the Applicants provided 

to the GIC that the total emissions of the TMX transporting oil at full capacity would be 
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equivalent to approximately 20% of Canada’s annual GHG emissions. This is a quantity similar 

to the annual emissions of the Czech Republic or Ethiopia.11 The government purchased the 

TMX with the objective of ensuring that it would be built, and then continued to refuse to 

evaluate the consequences of the project for global GHG emissions. 

B. The Applicants 

19. The Applicants are youth who legitimately fear for their future due to climate impacts 

that the Intergovernmental Panel on Climate Change clearly links to increased GHG emissions. 

They sought only an opportunity to raise their concerns. They have all experienced various first-

hand impacts that are becoming much more frequent as a result of climate change, such as 

flooding, heat exhaustion and smoke from forest fires, and their statements filed with the FCA 

reveal intense anxiety about their futures. They have been turned away without a substantive 

hearing or consideration of the Charter issues that they raise—by the NEB, the GIC and the 

FCA. This Court is their final recourse. 

20. At a fundamental level the public importance of this appeal is summed up by the 

Applicants themselves. Applicant Nina Tran, age 18, has said that “The [April 2018 Southern 

Ontario] ice storm caused significant tree damage in my yard. Out of fear of further damage to 

our house or family, my parents have been pushing to move.” She also said; 

A UN press release states that we have 11 years to prevent irreversible damage from 

climate change. In 11 years, at the age of 29 … I may not own property nor have a family, 

and I will be riddled with student loans ... I wonder if post-secondary education is worth 

the trouble. I wonder if life is still worth living if we must watch our future burn before our 

eyes. 

 

21. Applicant Olivier Adkin-Kaya, age 18, from Edmonton, who likes to play music and sing 

in a choir, has instead been organising climate marches. He has experienced drought and smoke 

from the 2016 Fort MacMurray forest fires. He put his concerns in the following terms: 

...when we learn that an irreversible, catastrophic change looms on the horizon and that we 

have a window of just 11 years to halve global greenhouse gas emissions or face life in an 

uninhabitable world, how could we possibly care about whether or not we want to be an 

engineer, or a musician, or doctor; these are insignificant decisions that are now sinking in 

the cesspool that is the climate crisis.12 

 
11 James Hansen Submission to the GIC included in letter from Applicants’ Counsel to GIC 

dated 8 June 2019 at 10-11 [ALA Tab 4D]. 
12 Statement of Applicants, included in letter from Applicants’ Counsel to GIC dated 8 June 2019 

[“Statement of Applicants”] [ALA Tab 4E].  
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22. These types of risks to and impacts on human health are well documented by other 

materials filed before (but not considered by) the NEB, including reports of the Canadian 

Medical Association, the Canadian Public Health Association, The Lancet medical journal and 

others.13  

C. The Decisions Below 

Governor in Council’s first Order in Council approving TMX 

23. In November 2016, when the Applicants ranged in age from 10-15 years old and had not 

yet become aware, to the extent that they would, of the risks associated with climate change, the 

GIC approved what was then the Kinder Morgan TMX project (Order in Council P.C. 2016-

1069, the “First OIC”).14 

24. The GIC’s decision was on the basis of a NEB report that gave no consideration of, and 

provided no process related to, the upstream or downstream contributions of the TMX to climate 

change or to violations of the Charter rights of Canadian youth. While several parties filed 

evidence on the climate impacts of TMX with the NEB, the NEB expressly did not consider 

these impacts and rejected suggestions that its mandate should include upstream or downstream 

GHG emissions and their impacts. Two applications were made to extend the scope of the NEB’s 

hearing to include climate change; one of them on the basis of s. 7 of the Charter. The NEB 

dismissed both motions.  

25. In addition to considering the NEB report, the GIC, in order to address what it identified 

as “gaps” in the NEB report, instructed ECCC to prepare a report on the upstream (but not 

downstream15) GHG emissions associated with TMX and struck a Ministerial Panel to conduct 

 
13 Canadian Association of Physicians for the Environment, et al, “Call to Action on Climate 

Change and Health: From Canada’s Health Professionals to Canada’s Federal Political Parties” 

(5 February 2019) [“Canadian Medical Association”]; “Lancet Countdown 2018 Report: 

Briefing for Canadian Policymakers” (November 2018) [“Lancet Report”]. 
14 ALA Tab 4F. 
15 Upstream emissions are: “GHG emissions in Canada associated with the production and 

processing of crude oil and refined products that could be transported by the [project]”: Report 

from the Ministerial Panel for the Trans Mountain Expansion Project (1 November 2016) at 5 

[“Ministerial Panel Report”]. Downstream emissions result from the refining and end use of the 

oil transported by the project and can occur at any location globally: National Energy Board’s 

reasons for its letter of 8 October 2018 [NEB Document A6J4X7] at Appendix 2, s. 2.8 [ALA 

Tab 4G]. 
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public hearings on other omissions and write a report. These two reports were considered by the 

GIC in making its first decision approving the TMX (via the First OIC).16 

Federal Court of Appeal’s decision in Tsleil-Waututh Nation v Canada 

26. The First OIC was challenged on various grounds in Tsleil-Waututh Nation v Canada 

(Attorney General), 2018 FCA 153 (“Tsleil-Waututh”). The Crown’s Charter obligations related 

to downstream GHG emissions were not raised by any of the parties to that judicial review or 

considered by the FCA.  

27. As previously stated, the original proponent of TMX, Trans Mountain Pipeline ULC or 

“TM,” at the time of the initial legal challenges, was owned privately by Kinder Morgan Canada 

Ltd. (“Kinder Morgan”).17 However, in May 2018 Kinder Morgan decided that it would not 

proceed with the TMX and the Government of Canada subsequently decided to purchase TM for 

the express purpose of ensuring that the TMX be built.18 On August 18, 2018 Kinder Morgan’s 

shareholders voted to approve the sale—the same day that the FCA issued its decision in Tsleil-

Waututh, quashing the First OIC.  

TMX Reconsideration Process 

28. As a result of the Tsleil-Waututh decision, the GIC directed the NEB to conduct a 

reconsideration of the TMX, specifically focused on marine shipping and species at risk. The 

GIC, despite having earlier identified the failure to evaluate upstream GHG emissions as a gap in 

the original NEB process, and despite having subsequently purchased the TMX, did not direct 

the NEB to consider GHG emissions.  

29. When the NEB invited submissions on the appropriate scope of its reconsideration of the 

TMX, the Applicant Rebecca Wolf Gage and her father made written submissions to the NEB 

and, via the Environment Minister, the GIC. These submissions argued that in light of the Crown 

purchase of the TMX, ss. 7 and 15 of the Charter required consideration of upstream and 

downstream GHG emissions associated with the TMX and the resulting impacts on the Charter 

 
16 Environment and Climate Change Canada, “Trans Mountain Pipeline ULC - Trans Mountain 

Expansion Project Review of Related Upstream Greenhouse Gas Emissions Estimates” 

(November 2016) [“Upstream GHG Report”]; Ministerial Panel Report, supra note 15. 
17 Government of Canada Major Projects Management Office, “Trans Mountain Expansion 

Project” webpage (modified 6 February 2019). 
18 John Geddes, “Why Trudeau decided to buy Trans Mountain—and hopes to sell it again soon” 

Macleans (29 May 2018). 
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rights of youth. Wolf Gage asked that, if the scope were to be amended accordingly, that she be

given intervener status.

30. The NEB rejected Wolf Gage’s submissions and the request for intervener status, stating

(in relation to the claim that the purchase of the Charter broadened the obligation to consider

GHG emissions), “[t]he Board is also not persuaded that it has a constitutional obligation under

the Charter to consider the total contribution of the Project to climate change.”19

Applicants’ Submissions to the GIC on TMX decision

31. Having been rejected by the NEB, Wolf Gage and six other youths (three of which join

Wolf Gage as applicants in this matter) retained legal counsel to draft and deliver written

submissions to the GIC to remind it of its Charter obligations in making decisions related to the

newly acquired TMX. Submissions included:

a. Statements by each of the youth outlining how they had been personally affected by

climate change and how this was tied to the proposed TMX;

b. Legal submissions discussing the Charter obligations arising from the TMX approval

and particularly arising from the purchase of the TMX by the Crown; and

c. Submissions from Dr. James Hansen on the current state of climate science and its

relevance to the TMX approval.  (collectively, the “Youth Submissions”)

Governor in Council’s Second Order in Council approving TMX

32. The GIC issued the second approval of the TMX by second OIC on June 18, 2019.20 The 

Second OIC made no reference to downstream GHG emissions, contained no analysis of the 

potential for the project to implicate Charter s. 7 rights, and no reference to the written 

submissions that the Applicants had arranged to have delivered to the GIC.

Applicants’ Application for Leave for Judicial Review of the Second Order in Council

33. On July 8, 2019 the Applicants applied for leave for judicial review of the Second OIC,

pursuant to both the NEB Act and s. 24 of the Charter. The FCA has previously ruled that an

application for leave “is itself a right of access to the Court” under s. 24 and consequently s. 24

 
19 Document A6J4X7, supra note 15 at 8-9.  
20 ALA Tab 2A. 
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does not create an independent right of access to the courts,21 so the Applicants could not have 

launched an action as an alternative to the leave process. 

34. The NEB Act, s. 55(1) provided that judicial review of the Second OIC must be 

“commenced by making an application for leave to the Court,” and, under s. 55(2)(c), that “a 

judge of the Court shall dispose of the application without delay and in a summary way.” 

35. On September 4, 2019 the Motions Judge, sitting alone, dismissed the Applicants’ 

application for leave. Unusually, he provided written reasons. In doing so he created a new and 

more onerous test for leave based entirely upon s. 55(1) of the NEB Act. He gave no 

consideration to the Applicants’ right to petition the courts under s. 24 of the Charter in the 

development or application of this test. Only two paragraphs of the judgment expressly discuss 

the Applicants’ application for leave, which (unlike all other applicants) he refers to by file 

number rather than by name. 

36. One of the other applicants for leave for judicial review before the FCA brought a motion 

to vary the Motions Judge’s order that granted it leave on a circumscribed basis and sought to 

argue this to a full bench of the FCA; this was dismissed by the Motions Judge.22 Neither the 

NEB Act nor the Federal Courts Rules, SOR/98-106, provide for a further appeal. 

D. Key changes in factual context since Tsleil-Waututh Nation v Canada  

37. The following are key facts that had changed since the FCA’s decision in Tsleil-Waututh 

on August 30, 2018, and before the Motions Judge’s September 4, 2019 order at issue: 

a. On August 30, 2018, after the FCA’s decision, TM’s shareholders voted to approve 

the sale of TM to Canada, with Canada paying on completion $4.5 billion CDN. 

b. On October 8, 2018 the Intergovernmental Panel on Climate Change released its 

Special Report on Global Warming of 1.5 °C,23 alerting the world to a new level of 

emergency by stating that efforts taken to reduce GHG emissions in the following 12 

years are critical if global warming is to be kept to 1.5 °C. 

c. On May 10, 2019 global atmospheric carbon reached 415 ppm, the highest level in 

 
21 Bains v Canada (Minister of Employment and Immigration), [1990] FCJ No 457, 47 Admin 

LR 317 (FCA) [ALA Tab 4H]. 
22 Ignace v Canada (Attorney General), 2019 FCA 239 at ¶21. 
23 Intergovernmental Panel on Climate Change, “Global Warming of 1.5°C” [Masson-Delmotte, 

et al (eds.)] (2018). 

80



10 

 

more than 800,000 years. 

d. Canada passed legislation to allow the federal government to impose a national carbon 

levy on GHG emitters in provinces that would not impose carbon restrictions and was 

challenged in court by the Saskatchewan and Ontario governments. In its submissions 

to these Courts in response, Canada made numerous statements clearly admitting the 

urgency of limiting GHG emissions and reducing climate change, and its knowledge 

of current climate-related impacts as well as its concerns about even more significant 

future climate change impacts on human health and safety in Canada if GHG 

emissions are not reduced. 

e. Two of the Applicants, Olivier Adkin-Kaya and Nina Tran, reached the age of 

majority, and all four became engaged in climate change in ways they previously had 

not, becoming more aware and informed of the risks to their futures. 

38. The above changes resulted in a “change in stakes” for the Applicants. 

PART II - STATEMENT OF QUESTIONS IN ISSUE

39. The question on this leave application is whether the proposed appeal raises issues of

public importance that ought to be addressed by this Court, and in particular:

1. Did the Government of Canada becoming sole owner of the TMX, while also being the

regulator and in light of global climate change, elevate its obligations in relation to ss.

7 and 15 of the Charter to consider the climate change impact of TMX on youth before

issuing the Second OIC ?

2.  What is the correct test for a leave for judicial review application to the FCA when a 

claim is made under s. 24(1) of the Charter?

PART III - STATEMENT OF ARGUMENT 

1. Introduction: Governor in Council Charter obligations regarding major projects 

40. This case raises the question of whether the Government of Canada becoming sole owner 

of the TMX, while also being the regulator, and in light of global climate change, elevate its 

obligations under the Charter to consider the climate change impact of the TMX before issuing 

the Second OIC approving the project. 

41. This Court has on many occasions recognized that protection of the environment is a 
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fundamental value of Canadian society. In British Columbia v Canadian Forest Products Ltd., 

the court said that “legal measures to protect the environment relate to a public purpose of 

superordinate importance” and quoted itself in 114957 Canada Ltée (Spray-Tech, Société 

d’arrosage) v Hudson (Ville), saying that, “we are responsible for preserving the natural 

environment ... environmental protection [has] emerged as a fundamental value in Canadian 

society.”24 This fundamental value must be considered in government decision-making. 

42. For the reasons below, this application presents the Court with an opportunity to address 

this issue of critical importance, presenting the right issue, at the right time, in the right case. 

2. The Right Issue 

43. Section 7 of the Charter protects Canadians from situations in which their life, health or 

safety is at stake: 

Everyone has the right to life, liberty and security of the person and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice.25 

 

44. This Court created a three-part test for analysing s. 7:  

(1) determining whether there exists a real or imminent deprivation of life, liberty, 

security of the person, or a combination of these interests; (2) identifying and defining the 

relevant principle(s) of fundamental justice; and (3) determining whether the deprivation 

has occurred in accordance with the relevant principle(s)26 

 

45. If a deprivation is found, the second step is to ask if it was in accordance with the 

“principles of fundamental justice.” In this case, the massive increase in GHG emissions 

associated with the TMX represents a deprivation of s. 7 interests in at least three ways.  

46. The first way is that the emissions will increase the level of risk faced by the Applicants 

through increased frequency and severity of storms, wildfires, floods, sea level rise and other 

impacts of climate change. John Moffet, ECCC ADM, and the Respondent Canada’s key witness 

in the GHG Pricing Reference Case at the ONCA, said via an affidavit in that case that “[g]iven 

their role in global climate change, GHG emissions create a risk of harm to both  human health 

and the environment upon which life depends.”27 

 
24 British Columbia v Canadian Forest Products Ltd., 2004 SCC 38 at ¶7. 
25 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11 [“Charter”], s. 7. 
26 Canadian Foundation for Children v Canada, [2004] 1 SCR 76 at ¶175.  
27 Moffet Affidavit, supra note 4 at ¶8. 
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47. Regarding the harm of increased risk, a series of cases beginning with Operation 

Dismantle in 1985 has confirmed that s. 7 of the Charter can extend to threats to the health and 

safety of Canadians.28 While in that case this Court was not provided with a basis for finding a 

risk to life and security of the applicants, when the issue is increased GHG emissions, Canada’s 

position is categorically clear: increased GHG emission are a hazard to the health and security of 

Canadians. A number of academic articles review these cases and conclude that there is a 

credible basis for applying the Charter to increased environmental risks to human health and 

safety,29 including in the context of climate change.30 

48. The second way that the Applicants’ s. 7 interests are infringed is through direct harms, 

which are consistent with these increased risks listed above. For the Applicants, these include: 

heat exhaustion, exposure to toxic wildfire smoke, and seeing friends displaced due to flooding.31 

49. Recently the “right to life” protected under Article 2 of the European Convention on 

Human Rights (“ECHR”) was applied by the Court of Appeal of the Hague in its decision to 

affirm the order of a lower court in a claim brought by Dutch citizens that the Government of 

The Netherlands has a duty to reduce its GHG emissions. The Court of Appeal of the Hague 

found: 

The interest protected by Article 2 ECHR is the right to life, which includes environment-

related situations that affect or threaten to affect the right to life. …  

 

... If the government knows that there is a real and imminent threat, the State must 

take precautionary measures to prevent infringement as far as possible. In light of 

this, the Court shall assess the asserted (imminent) climate dangers.32 [emphasis added]   

 

50. The third way that the Applicants’ s. 7 interests are infringed is that they have suffered, 

and continue to suffer, high levels of anxiety and a loss of a sense of having a viable future as the 

 
28 Operation Dismantle Inc. v R, [1985] 1 SCR 441 [“Operation Dismantle”]. Also, Coalition of 

Citizens for a Charter Challenge v Metropolitan Authority, [1993] 103 DLR (4th) 409, 122 NSR 

(2nd) 1 (NSSC [In Chambers]), rev’d on other grounds (1993), 108 DLR (4th) 145 (NSCA). 
29 L. Collins, “An Ecologically Literate Reading of the Canadian Charter of Rights and 

Freedoms” (February 2009) 26 WRLSI 7 [“Collins”] [ALA Tab 4I].; A. Gage, “Public health 

hazards and Section 7 of the Charter,” 13 (2003) 13 J Env L & Prac 1.  
30 N. Chalifour and J. Earle, “Feeling the Heat: Climate Litigation under the Canadian Charter's 

Right to Life, Liberty and Security of the Person” Vol 42 Vermont Law Review 689 (2018).  
31 Statement of Applicants, supra note 12.  
32 Urgenda Foundation v The State of the Netherlands, District Court of The Hague (24 June 

2015), case C/09/456689/ HA ZA 13‐1396 (English translation) at ¶40, 42 [“Urgenda at District 

Court”] [ALA Tab 4J]. 
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direct result of climate change. This amounts to a loss of psychological security of the person. 

Despite this anxiety, the Applicants have chosen to act, devoting considerable energy to the 

“climate strike” movement, which involves young people not attending school on select Fridays, 

and instead marching, generally at Legislatures, to draw attention to the problems posed by 

climate change.  

51. It is also clear that the Charter applies to all government action, including in relation to 

government entities’ activities which might otherwise be “private, commercial, contractual or 

non-public (in) nature.”33 Professor Collins points out that to raise a Charter claim in relation to 

an environmental threat or harm, a petitioner must demonstrate that there is “state-sponsored 

environmental harm” by showing that the state has played a role in creating or authorizing the 

threat. One key way that environmental harm may become “state-sponsored environmental 

harm” is if the state itself “run[s] industrial operations” that lead to pollution.34 Similarly, the 

Superior Court of Quebec recently said in relation to Charter claims under s. 24(1) and climate 

change policy that: 

In the case of the exercise of powers under the royal prerogative, the courts may 

intervene to decide whether there is a violation of the Canadian Charter because “all 

government power must be exercised in accordance with the Constitution.”35 

 

52. In assessing whether the Charter applies to a particular rights violation, the Courts will 

look to the causal connection between the government action and the alleged violation. In cases 

where the violation is ultimately caused by a private party, the Charter may nonetheless apply if 

the government action is a “necessary precondition for the deprivation” and the deprivation is an 

“entirely foreseeable consequence” of that action.36 As a result of the purchase of the TMX, 

downstream and upstream GHG emissions associated with the TMX will now be the direct result 

of government action. 

53. In evaluating whether the GHG emissions associated with a particular government action 

have an impact on Charter rights, this Court may have regard to a series of cases around the 

world that have explored the relationship between GHG emissions and government 

 
33 Charter, supra note 25, at s. 32(1); Eldridge v British Columbia (Attorney General), [1997] 3 

SCR 624 at ¶40-41. 
34 Collins, supra note 27 at 5. 
35 Decision Superior Court, Province of Quebec, District of Montreal, (unofficial English 

translation). N°: 500-06-000955-183, July 11, 2019, Justice Gary D.D. Morrison at ¶58-59. 
36 Suresh v Canada, 2002 SCC 1 at ¶54 [“Suresh”]. 
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constitutional and administrative obligations. Courts have: 

a. held that each country must do its part to address climate change and cannot avoid its 

duties by maintaining that the individual contributions of the country or a project are 

globally insignificant;37 and 

b. held that a government cannot ignore downstream GHG emissions associated with 

projects occurring within the country or assume that they might have occurred in any 

case.38 

54. Once a deprivation or risk of deprivation of rights is shown, as here, the analysis 

proceeds to step two, to ask if the deprivation is “in accordance with the principles of 

fundamental justice.” 

55. The courts have consistently held that the principles of fundamental justice include 

procedural protections that are at least equivalent to the common law requirements of procedural 

fairness.39 Procedural fairness is a flexible concept that applies whenever a government decision 

“affects ‘the rights, privileges or interests of an individual’,”40 although the content of the duty is 

context-specific. Collins asserts: “since content of the principles of fundamental justice is 

context-specific, it is reasonable to assume that the case of state-sponsored environmental harm 

may implicate a unique set of procedural protections.”41 

56. It is a principle of fundamental justice and procedural fairness, expressed in the common 

law principle of audi alteram partem, that a person whose right to life, liberty or security of the 

person is or is likely to be affected by a government decision must have a right to be heard by the 

decision-maker. Implicit in this principle—although not often spelled out—is the assumption that 

the government decision-maker will consider the potential impacts of their decision on that 

person’s s. 7 rights. There is no point in granting a person the right to be heard if the impact on 

their rights has already been dismissed as irrelevant to the decision being made. A person must 

not be deprived of their s. 7 Charter rights without the government reasonably and transparently 

 
37 Urgenda at District Court, supra note 32; Juliana v United States, Case No. 6:15-cv-01517-

TC, Opinion and Order, 10 November 2016 [“Juliana v United States”] [ALA Tab 4K]; 

Gloucester Resources Limited v Minister for Planning, [2019] NSWLEC 7 (New South Wales 

Land and Environment Court) at ¶525-527. 
38 WildEarth Guardians v US Bureau of Land Management, 870 F 3d 1222 (10th Cir, 2017) at 1234. 
39 Suresh, supra note 36 at ¶113. 
40 Baker v Canada (Minister of Citizenship & Immigration), 1999 SCC 699 at ¶20 [“Baker”]. 
41 Collins, supra note 29 at 8. 
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considering the impacts of its decision on those rights. 

57. The Applicants allege that the Crown’s role in advancing the TMX proposal, and in 

issuing an approval for it, will result in significantly increased GHG emissions and thereby 

substantially contribute to the impacts that will violate their s. 7 rights.  In advancing this 

concern, the Applicants are taking a position that mirrors the concerns Canada has recognized in 

its statements to the ONCA about why new GHG emissions, wherever they occur, will impact 

the security, lives and health of Canadians and why current emissions must be reduced.  

Importantly, however, in the instance of the TMX the GIC, both directly and through the NEB, 

refused to consider the potential violation of s. 7 rights by refusing to consider downstream GHG 

emissions that would result from its approval of the project as well as by severely narrowing the 

opportunity for the public to be heard on upstream GHG emissions. 

58. The significant risk to further deprivation of s. 7 rights associated with GHG emissions 

resulting directly from government action through the approval, construction and operation of 

TMX can only be constitutionally valid using procedures and principles in accordance with the 

principles of fundamental justice. Based on the proceedings that occurred, there is no evidence 

that Canada put its mind to Charter deprivations and the principles of fundamental justice were 

clearly not met. 

59. The Applicants also assert that the GIC decision to approve TMX without considering 

their Charter rights violates their substantive s. 7 Charter rights as being arbitrary and overly 

broad. The procedural principles of fundamental justice are directly linked to avoiding arbitrary 

and overly broad decisions.42 

60. Making a non-arbitrary decision requires that the GIC acknowledge that the bitumen to 

be transported in the State-owned pipeline that the State is approving is the same fossil fuel 

product that, when burnt, contributes to climate change. Canada seems to find itself in the same 

“problematic” position that the FCA noted the oil company Syncrude took when it appeared in 

that court in 2016:  

… Syncrude’s submission … that “the production and consumption of petroleum fuels is 

not inherently dangerous” is inconsistent with its concession that GHG emissions 

contribute to the evil of climate change. Syncrude’s position is problematic and at times 

concedes the correlation between GHGs, global warming and the consumption of fossil 

 
42 Canada (Attorney General) v Bedford, 2013 SCC 72 at ¶105. 
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43 Syncrude Canada Ltd. v Canada (Attorney General), 2016 FCA 160 at ¶9, 24. 
44 Carter v Canada (Attorney General), 2015 SCC 5 at ¶85. 
45 Charter, supra note 25 at s. 15.  
46 Quebec (A.G.) v A, 2013 SCC 5, per McLachlin, C.J. at ¶417. 

fuels.43

61.       This Court described overbreadth as a law or decision that “goes too far by denying the

rights of some individuals in a way that bears no relation to the object;” instead, their rights have

been denied in a way that is unnecessary to meet the object.44 That is exactly the case here,

where the GIC could easily have had a process to hear and consider impacts to rights but decided

not to do so.

A.         Charter s. 15 Equality issues

62.       A violation of s. 15 Charter rights of equality must also shape the second step of the s. 7

analysis. The Applicants submit that the GIC and the NEB, in excluding from their consideration

of the public interest the climate change-related impacts most directly experienced by youth, has

engaged in a discriminatory process contrary to s. 15 of the Charter. Section 15 of the Charter

provides:

Every individual is equal before and under the law and has the right to the equal

protection and equal benefit of the law without discrimination and, in particular, without

discrimination based on … age ...45

63.       While decisions under s. 15 have generally focused on the discriminatory effect of the

law, the purpose of the section includes ensuring that all Canadians are “equally deserving of

concern, respect, and consideration.”46

64.       GHG emissions associated with the TMX will impact the Applicants and other young

people disproportionately, as the climate effects of those emissions may not be felt for years but

will persist for hundreds of years. This means that younger people will live with more and more

severe impacts, for a longer period of time, than older people. These impacts have an inverse

correlation with an individual’s age. The failure of the GIC to consider impacts that will fall

disproportionately on youth is a failure to provide equal concern and consideration to an

enumerated class.
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B.         The Operation of Sections 7 and 15 of the Charter Together

65.       This Court has said, in R v Morgentaler, in referring to step one of the s. 7 analysis, “a

deprivation of the s. 7 right which has the effect of infringing a right guaranteed elsewhere in the

Charter cannot be in accordance with the principles of fundamental justice.”47

66.       Also, in a concurring opinion in New Brunswick v G(J), L’Heureux-Dubé, Gonthier and

McLachlin, JJ. wrote that equality principles from s. 15 of the Charter “should be considered in

interpreting the scope and content of the interpretation of the rights guaranteed by s. 7.”48

67.       The Applicants have asked both the NEB and the GIC for a hearing to examine the ss. 7

and 15 implications of the TMX. The NEB replied that the consideration of the health and other

implications of the GHG emissions associated with the TMX is beyond the scope of the

decision-making process. This Court has said in B (R) v Children's Aid Society of Metropolitan

Toronto, also concerning youth and s. 7, that a scheme “including a fair hearing before an

impartial judicial tribunal,” “meets all the tests of fundamental justice.”49

68.       The Applicants maintain that the Charter requires consideration of the impacts of the

GHG emissions caused by the TMX on climate change, human health and safety, and on youth,

and that the principles of fundamental justice require:

a.    consideration of the Charter implications of the GIC decision,

b.    a right to be heard, and

c.    an unbiased decision-maker.

69.       If leave is granted, the Applicants will argue that these requirements are all well

recognized as procedural requirements of the principles of fundamental justice and, given an

analysis of the factors listed in Baker v Canada,50 should be applied in this case. They will also

argue that the precautionary principle51 should be considered in reviewing the GIC’s procedural

obligations under s. 7 of the Charter.

70.       This Court noted in Friends of Oldman River Society v Canada (Minister of

Transportation): “the potential consequences for a community's livelihood, health and other

social matters from environmental change are integral to decision-making on matters affecting

47 R v Morgentaler, [1988] 1 SCR 30 at ¶37.
48 New Brunswick (Minister of Health and Community Services) v G (J) [1999] 3 SCR 46 at ¶112.
49 B (R) v Children's Aid Society of Metropolitan Toronto, [1995] 1 SCR 315 at ¶54, citing the

lower court’s unreported decision.
50 Baker, supra note 40.
51 114957 Canada Ltée (Spraytech, Société d’arrosage) v Hudson (Town), 2001 SCC 40 at ¶31.
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environmental quality…”52 The Applicants’ argument that the Crown acted unconstitutionally 

when it refused to fully consider the GHG emissions resulting from the TMX goes directly to the 

ability and obligation of Canada to do its part to reduce global GHG emissions. This is an issue 

of significant public importance. 

3. The Right Case and Right Time 

71. The record available in relation to the Charter dimensions of the Applicants’ application 

for leave for judicial review is helpfully unique in that the Motions Judge provided written 

reasons, which are rarely present in a leave application. Additionally, public ownership of a 

project representing such a massive contribution to global GHG emissions is a unique feature of 

this case.  

72. It is the right time for the Court to provide guidance on these critical issues because 

climate change has reached a critical point where it can no longer be ignored. In 1992 the 

world’s governments signed the United Nations Framework Convention on Climate Change, 

pledging to avoid dangerous climate change. Twenty-seven years later, the severity of climate 

change has only grown, because governments have prioritized short-term economic growth over 

long-term sustainability. The Court of Appeal for Saskatchewan has recently said, regarding 

climate change: 

The factual record presented to the Court confirms that climate change caused by 

anthropogenic [GHG] emissions is one of the great existential issues of our time. The 

pressing importance of limiting such emissions is accepted by all of the participants in 

these proceedings.53  

 

73. As stated above, in 1985 this Court ruled in Operation Dismantle that s. 7 of the Charter 

can extend to threats to the health and safety of the public.54 The Alberta Court of Appeal has 

also applied this principle to environmental threats.55 There is a clear need to clarify the Crown’s 

obligations in respect of such cases, and that obligation is now even more urgent due to the 

increasingly severe problems posed by climate change. 

74. Cases concerning the rights of citizens in relation to climate change are increasingly 

 
52 Friends of Oldman River Society v Canada (Minister of Transportation), [1992] 1 SCR 3 at 

¶39. 
53 SKCA Reference Case, supra note 1 at ¶4. 
54 Operation Dismantle, supra note 26 at ¶15.  
55 Kelly v Alberta (Energy and Utilities Board), 2008 ABCA 52 at ¶18. 
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being raised internationally and more recently nationally, from the Urgenda case in the 

Netherlands,56 to the Juliana case in the United States,57 to the Environnement Jeunesse case in 

Canada.58  

75. The Applicants have lived their whole lives under the growing threat of climate change. 

TMX contributes to climate change. If now is not the right time, when is? Direction from this 

Court is essential.  

4. The test for leave for judicial review to the Federal Court of Appeal  

76. A second issue is the test for leave for judicial review before the FCA, under s. 24(1) of 

the Charter. In fact, the test for leave before the FCA in relation to GIC approval of major 

projects had not been articulated for any circumstances prior to this case.  

77. The NEB Act,59 by requiring judicial review be by way of leave to the FCA, only 

purported to empower a single judge to play a gatekeeper function. This is at odds with the 

access to justice guaranteed by s. 24 of the Charter.  

78. The decision of the Motions Judge to deny the Applicants leave at the FCA applied this 

gatekeeper role without regard to their constitutional right to ask the court for an appropriate s. 

24 Charter remedy and calls for judicial direction on the need for broad access to justice in 

Charter cases. The failure to provide access to the Courts where Charter issues are raised is 

contrary to well-established law in this area. As Dickson J. said in Operation Dismantle: 

Indeed, s. 24(1) of the Charter, also part of the Constitution, makes it clear that the 

adjudication of that question is the responsibility of "a court of competent jurisdiction". 

While the Court is entitled to grant such remedy as it "considers appropriate and just in 

the circumstances", I do not think it is open to it to relinquish its jurisdiction either on the 

basis that the issue is inherently non-justiciable or that it raises a so-called "political 

question". [reference omitted]60 

 

79. This is the most appropriate case to bring this issue forward, as the Applicants sought 

leave at the FCA, were refused, and were given reasons. Based on recent precedent, it is unlikely 

 
56 The State of the Netherlands v Urgenda Foundation 200.178.245/01, 9 October 2018 (Court of 

Appeal) [ALA Tab 4L]; Urgenda at District Court, supra note 30. 
57 Juliana v United States, supra note 37. 
58 Environnement Jeunesse c Procureur général du Canada, 2019 QCCS 2885. 
59 The NEB Act has since been repealed and replaced, but the requirement for leave to judicially 

review an approval decision is retained in s. 188 of the CER Act, supra note 9. 

60 Operation Dismantle, supra note 28 at ¶63. 
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that another case brought to the FCA on these grounds would be decided with reasons. Without 

intervention of this Court, the test as defined by the Motions Judge will remain as the law at all 

federal courts. This becomes steadily more likely in the climate change context. 

80. Although the Applicants sought leave to the FCA on the basis of both s. 55 of the NEB 

Act and s. 24(1) of the Charter, the FCA only supplied a test for s. 55 of the NEB Act—it did not 

provide a test for a challenge under s. 24(1) of the Charter in these circumstances. 

81. Additional issues that may arise on appeal are res judicata and issue estoppel, and the 

Motions Judge’s finding that the claims were barred—despite the doctrines clearly not applying 

due to changed circumstances and other reasons. In addition, the sufficiency of reasons may 

arise, as the Motions Judge only mentioned the Applicants twice in the written reasons and did 

not address their core issue. 

82. Lawsuits centering on climate change are only going to arise more frequently and 

become more serious. Canadians must know where they stand when challenging a GIC-approved 

project with significant climate change impacts and impacts to Charter-protected rights. 

83. This application presents the Court with an opportunity to provide that guidance, and to 

shape future climate-related lawsuits to ensure a just outcome for Canadians. 

PART IV - SUBMISSIONS CONCERNING COSTS 

84. As they act in the public interest, and are funded by public donations, which cannot easily 

be returned, the Applicants do not seek costs and request that costs are not ordered against them. 

PART V - ORDER SOUGHT 

85. The Applicants request that leave to appeal to this Court be granted.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 4th day of November, 2019.  

 

 

______________________________ 

David Estrin, Patrick Canning &  

Erin Gray 

 

Counsel for the Applicants 
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