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OVERVIEW  

1. Climate change is real, urgent and for some Canadians already devastating to 

their lives, health and security. Without substantial decreases in allowed greenhouse 

gas (“GHG”) emissions these deprivations of rights will be increasingly more 

widespread and severe in the future.   

2. Canada clearly acknowledged in the Reference Re: Greenhouse Gas Pollution 

Pricing Act cases (the “Carbon Tax References”) heard in 2019 by the Ontario and 
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Saskatchewan Courts of Appeal,1 and in its scientific publications, that climate 

change is a danger to human health and to the environment, and that urgent actions 

are required to reduce these GHG emissions to prevent an “escalating crisis.” But 

here the Respondent Canada inconsistently, somewhat cavalierly, and in the result 

wrongly, asserts that the Charter deprivation concerns of Olivier Adkin-Kaya, Nina 

Tran, Lena Andres and Rebecca Wolf Gage (the “Climate Strikers” or the 

“Applicants”) are “uncertain, speculative and hypothetical.”2 

3. In the Carbon Tax Reference at the Ontario Court of Appeal (“OCA”), when 

seeking to help the Court appreciate the very real dangers to health, security of the 

person, and indeed to humanity, being caused by GHG emissions, Canada had no 

doubts as to the extent and severity of the risks of the emissions to human life and 

well-being—and the urgency to reduce them. These are Canada’s words:   

Global climate change is an urgent threat to humanity. Greenhouse gases 
(“GHGs”) in the atmosphere enable global warming, causing climate change 
and creating national and international risks to human health and well-
being.  

Atmospheric CO2 levels are higher now than at any time in the last 400,000 
years – and are still climbing. Global net human-caused GHG emissions 
must fall by about 45% from 2010 levels by 2030 and reach “net zero” 
around 2050 to limit global warming to 1.5˚C and avoid the significantly 
more deleterious impacts of exceeding this temperature threshold. Thus, 
GHG emissions create a risk of harm to human health and the 
environment upon which life depends. 

The climate change impacts in Canada are significant… Predictions are 
that Canada’s temperature will continue to rise at a faster rate than the 
world as a whole.3  

                                                           
1 Reference Re: Greenhouse Gas Pollution Pricing Act, 2019 SKCA 40, Applicants’ 
Motion Record in Reply (“AMMR”), Tab 1G, p. 148; Reference Re: Greenhouse Gas 
Pollution Pricing Act, 2019 ONCA 544, Applicants’ Motion Record (“AMR”), Vol 
8, Tab U. 
2 Canada Response, MOFL, para 34. 
3 Canada Factum in Ontario Court of Appeal Carbon Tax Reference (“Canada 
Factum at OCA”), at paras. 8-9, AMR, Vol. 5, Tab A, pp. 1813-1814, emphasis 
added. 
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4. Some of the existing and anticipated impacts of climate change in Canada 

include: changes in extreme weather events such as droughts, floods, longer fire 

seasons, and increased frequency and severity of heat waves (causing illness and 

death); degradation of soil and water resources; and expansion of the ranges of life-

threatening vector-borne diseases, such as Lyme disease and West Nile virus.4 The 

preceding quotes and other submissions from Canada’s factum filed by the Attorney 

General of Canada to the OCA were supported by an affidavit filed by John Moffet, 

Assistant Deputy Minister (“ADM”) with Environment and Climate Change Canada 

(“ECCC”), responsible for the Environmental Protection Branch of ECCC. The 

Moffet affidavit contains, inter alia, the following significant statements with respect 

to the severity and urgency of limiting GHG emissions: 

6. Global climate change is real, measured, and documented. Climate change 
is not a far-off problem. It is happening now and is having very real 
consequences on people’s lives. Its impacts will get more significant over 
time.  

26. Climate change poses risks to health and well-being, both directly and 
indirectly.  More frequent and severe extreme weather events increases the 
risk of physical injury, illness, and death. Heat waves can cause heat-related 
illness and death, as well as exacerbating existing health conditions. Higher 
temperatures also contribute to increased air pollution and pollen production, 
worsening allergies and asthma. Smoke from wild fires impacts air quality, 
as has been directly experienced throughout Western Canada this 
summer due to British Columbia's extreme wild-fire season.5  

 
5. The facts and concerns that Canada submitted to and relied on in the Carbon 

Tax Reference at the OCA are clearly inconsistent with Canada’s position in this 

matter that the Applicants’ concerns regarding their s. 7 Charter rights are “uncertain, 

speculative and hypothetical.” 

6. Canada is also being inconsistent and, in the result, unfair to the detriment of 

the Applicants in its response to this Application by failing to advise this Court in its 

                                                           
4 Canada Factum at OCA, at paras. 1, and 8-10 AMR, Vol. 5, Tab A, p. 1814, 
emphasis added. 
5 Moffet Affidavit, AMR Vol 5, Tab B, pp. 1867 and 1874, emphasis added. 
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Response that downstream GHG emissions from the Trans Mountain Expansion 

project (“TMX”) (hydrocarbons to be transported to markets or used by the TMX) 

will significantly increase global GHG emissions. For example, if the hydrocarbons 

carried to market were used only in Canada they would increase Canada’s GHG 

emission by approximately 10-20% annually. That degree of GHG increase is in itself 

more than the GHG emissions of many other countries.6  

7. These facts are clearly germane to appreciating how the approval of the TMX 

via Order in Council, P.C. 2019-0820 (the “OIC”) will increase future dangerous 

climate change impacts to the Applicants. 

8. It is inconsistent and unhelpful for Canada to have failed to disclose these 

essential facts to the Court. The absence of any Governor in Council (“GIC”) 

consideration of the vastly increased downstream GHG emissions in its decision 

approving the TMX is fundamental as to why the Applicants have an arguable case 

that there was a failure by the GIC to appropriately consider and respect their Charter 

rights, particularly as Canada knows and has asserted to the OCA in other materials 

that increases in GHG emission will cause and exacerbate the types of climate change 

harm that do affect the right to life and security of the person.  

9. This failure of the GIC to consider these significant downstream emissions in 

approving the TMX through the OIC is clearly inconsistent with the need to reduce 

GHG emissions that Canada recognized in its submission to the OCA and with its 

submission that “[t]he decisions we make today are critical to ensuring a safe and 

sustainable world for everyone, now and in the future.”7 Canada clearly advised the 

OCA that limiting GHG emissions is critical to avoiding further climate harm, and 

Canada’s OCA submissions stressed that it matters not where emissions originate, 

(e.g. in the case of a new pipeline, upstream, downstream or on another continent), 

as: “GHG emissions, regardless of their origin, have extra-provincial, national and 

global impacts….The cumulative dimensions of the GHG emissions create a risk of 

harm to both human health and the environment upon which life depends, impacts 
                                                           
6 Dr. Hansen Submissions, paras. 27-28, AMR, Vol. 1, Tab 4C, p. 141. 
7 Canada Factum at OCA, para. 7, AMR Vol 5, Tab 5A, p. 1813. 
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that affect Canada as a whole.”8 And as ECCC ADM Moffet advised the OCA in his 

affidavit: “The impacts [of GHG emissions] are global, and throughout Canada, and 

are not correlated to the location of the GHG emission source. GHG emissions 

circulate in the atmosphere, so emissions anywhere raise atmospheric 

concentration everywhere.”9  

10. In essence Canada told the OCA that GHG impacts must be assessed in 

the context of the wider climate crisis that affects all Canadians. 

11. However, in this matter, Canada takes an inconsistent position in its 

Response, arguing that the Applicants’ Charter deprivation concerns are “uncertain, 

speculative and hypothetical” both generally and in relation to “whether the 2019 

OIC will in fact demonstrably cause the climate to change…”10 

12. These submissions are unworthy and should not be accepted by this Court, as: 

(a) they conflict fundamentally with the evidence of experts; and (b) they conflict 

with the principles that Canada, through its ADM of ECCC, as well as the Attorney 

General for Canada, submitted to the OCA in the recent Carbon Tax References.  

13. Canada seeks to have this Court refuse leave to the Applicants from hearing 

about and considering the vast increase in GHG emissions that the TMX would 

cause, and also without being informed by Canada that these emissions were not 

considered by the GIC prior to its decision to approve the TMX via the OIC. In fact, 

the concerns expressed by the Applicants are in the nature of the same concerns that 

Canada argued should be the basis for the Courts of Appeal in the Carbon Tax 

References to uphold the new federal Greenhouse Gas Pollution Pricing Act.  

14. Of the 12 applications for judicial review of the TMX, the Respondents have 

singled out the application of the Applicants—four youth, aged 13 to 18—as the only 

application that they oppose. In their two replies, the Respondents Canada and Trans 

Mountain Pipeline ULC (“TM”) mischaracterize, miss, or dismiss the Applicants’ 

                                                           
8 John Moffet Affidavit, AMR Vol 5, Tab 5B, p. 1832. 
9 John Moffet Affidavit, para 8, AMR Vol 5, Tab 5B, p. 1868. 
10 Canada Response, MOFL, para 34. 
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arguments in several ways.  

PART I - FACTS  

(i) Who the Applicants are, their interest in the Project, and how they may 
be prejudiced  

15. Canada incorrectly states in its Response that the Applicants have provided no 

direct evidence regarding “who they are, their interest in the Project, and how they 

may be prejudiced by it.” It further implies that the only information about the 

Applicants before the court is through submissions of their Counsel. The Respondent 

TM even questions their stated ages.11 

16. Canada must have missed reading the Applicants’ declarations, written to the 

GIC prior to it making the OIC, delivered to the GIC by the Applicants’ Counsel 

along with legal submissions. The legal submissions also included submissions from 

noted Climate Scientist, Dr. James Hansen, and a copy of submissions of Rebecca 

Wolf Gage and her father, Andrew Gage (the “Wolf Gage Submissions”), which had 

been sent to the National Energy Board (“NEB”) and Minister Catherine McKenna as 

a representative of the GIC in October 2017. 

17. The declarations, referenced at paragraphs 1 to 3 of the Applicants’ 

Memorandum of Fact and Law (“MOFL”), explain the Applicants’ motivations for 

bringing this Application, as well as the depth of knowledge, commitment and 

passion that they offer. They are only 14 pages long (including declarations by three 

non-applicant Climate Strikers) and we commend them to the Court in their 

entirety.12  

(ii) Climate Change Impacts to the Youth Applicants 

18. All four Applicants report experiencing high levels of anxiety and stress 

arising from climate change, which they have channeled into their activism. The 

Applicant Lena Andres told the GIC: 

                                                           
11 Canada Response, MOFL, paras. 20, 21; TM Response, para. 2. 
12 Climate Strikers’ Statements to Cabinet, AMR, Vol 1, Tab 4B, p. 117. 
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On my worst days, I have a hard time getting out of bed – the constant stress 
of the very real possibility that the world as we know it may only have a 
decade left to survive. The anger that I feel towards the leaders that are 
supposed to protect the people of this beautiful country is nagging in the back 
of my brain at all times, often leaving me feeling deflated, angry, and upset. 
The stress that I feel because of the inaction of our government at the 
municipal, provincial, and federal levels on the topic of climate change 
shouldn’t be my stress to harbor.13  

19. The Applicant Nina Tran has been the victim of extreme weather, with her 

family home experiencing storm damage and water damage. She has seen a friend 

move away after her home was flooded and Ms. Tran reports that her own parents are 

considering moving at least in part of a result of the weather impacts. Ms. Tran also 

reports suffering from heat exhaustion during heat waves: 

I have suffered from heat exhaustion twice. The increasing severity and 
frequency of these events is no coincidence—Environment Canada’s climate 
change report predicted that climate change will cause heat waves to “become 
more frequent and more intense” in the near future.14  

20. The Applicant Rebecca Wolf Gage experienced dangerous levels of smoke as 

a result of wildfires, with Ms. Wolf Gage having a summer camp cancelled due to the 

high levels of pollution:  

In the summer of 2018, smoke from the fires across BC surrounded us, 
making it harder to breath and almost impossible to see. My summer 
Kayaking camp was cancelled one day because of it, and the rest of the time 
we were breathing in this smoke.15  

21. The Applicant Olivier Adkin-Kaya experienced smoke from the Fort 

McMurray fire in 2017. ECCC staff have testified that such wildfires are linked to 

climate change:  

Extreme weather events such as the forest fires experienced in 2016 in Fort 
McMurray, Alberta, in 2017 in British Columbia, and again in 2018 in British 

                                                           
13 Climate Strikers’ Statements to Cabinet, AMR, Vol. 1, Tab 4B, pp. 118-119. 
14 Climate Strikers’ Statements to Cabinet, AMR, Vol. 1, Tab 4B, at p. 126; citing 
Canada’s Changing Climate, AMR, Vol. 1, Tab 4H, at p. 192 
15 Climate Strikers’ Statements to Cabinet, AMR, Vol. 1, Tab 4B, at p. 118-128. 
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Columbia and Ontario are expected to become increasingly frequent. Changes 
in temperature and precipitation patterns have made the wildfire season 
longer.16  

22. It is important to note that the statements by the Applicants in the two 

preceding paragraphs as to impacts of and threats to their security from climate 

change are in essence similar to those that ADM Moffet of ECCC described to the 

OCA as ones that Canada knows have occured and will more frequently occur from 

climate change.17

(iii) The Youth Applicants’ Evidence

23. The Applicants’ Statements are evidence and part of the motion record. 

However, to address concerns Canada may have about the veracity of the Applicants’ 

evidence, the Applicant Lena Andres has prepared an affidavit, and Rebecca Wolf 

Gage, due to her age, a statement, confirming that their declarations included in the 

submissions to the GIC are true to the best of their knowledge and belief. These are 

included as part of this Reply submission. In the alternative, if such materials are not 

appropriate at this time, their Counsel will undertake to provide similar evidence as 

part of the evidentiary record should leave be granted.18

24. The Applicants Olivier Adkin-Kaya and Nina Tran are traveling and currently 

unable to swear affidavits. Counsel for the Applicants undertake to provide such 

evidence as part of the evidentiary record should leave be granted.19

PART II - POINTS IN ISSUE 

25. The Applicants agree with the Respondent Canada that two key technical

legal issues are:

a. Do the Applicants have standing?

16 Climate Strikers’ Statements to Cabinet, AMR, Vol. 1, Tab 4B, at p. 118-128; 
Affidavit of John Moffet, AMR, Vol. 5, Tab 5B, at p. 1873. 
17 See note 5. 
18 Affidavit No. 1 of Lena Andres, AMRR, Tab 3, p. 415; Statement of Rebecca Wolf 
Gage, AMRR, Tab 2, p. 410. 
19 Statement of Rebecca Wolf Gage, AMRR, Tab 2, p. 410. 
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b. Do they make an arguable case? 

26. The issue is also raised, chiefly by the Respondent TM: are the Applicants 

barred by delay or abuse of process? 

27. A key issue underlying those questions is whether the Federal Government 

becoming sole owner of the TMX, in light of a global climate crisis, changes the 

Charter impacts analysis regarding the Order in Council decision to approve TMX?   

PART III - SUBMISSIONS  

A - Introduction 

28. Courts around the world are struggling with climate change, and how to deal 

with it in the law. The Applicants are not asking the court to make up new law, or to 

apply current law in a new way, they are only asking this court to apply the law to a 

new set of facts, one that human civilization has never experienced before.  

29. The Respondents ask this court, essentially, to refuse the Applicants leave on 

the basis that the “problem will be dealt with elsewhere.” That is the approach that 

has created the problem. 

30. We ask that this court grant the Applicants leave to apply for judicial review. 

(i) The Applicant’s evidence  

31. The statements by the Applicants and the submissions made by Dr. Hansen in 

support form part of the record of the decision that the Applicants seek leave to 

judicially review, and were properly admitted as such as part of a clerical affidavit, in 

accordance with the Practice Direction of Sharlow J.A. regarding applications for 

leave.20  

32. The declarations were, as Canada notes at length, not made under oath, but 

this does not mean that they are not evidence. Evidence given to government 

decision-makers are often not given under oath: 

                                                           
20 Practice Direction, AMR, Vol 1, Tab 3, p. 81. 
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[T]he mere fact that evidence is not given under oath does not mean that 
it does not constitute evidence within the meaning of [section] 18.1(4)(e), 
especially considering that that paragraph applies to federal boards, 
commissions or other tribunals, and that evidence before them is not always 
given under oath.21  

33. In relation to the Applicant Rebecca Wolf Gage, the Canada Evidence Act, s. 

16.1 creates a presumption that she, as a witness who is under 14, is able to testify but 

states that she should not do so under oath.22 

B – The Applicants have an arguable case that there is a deprivation of s. 7 
rights which does not accord with the principles of fundamental justice 

34. All Parties agree that the “arguable case” is the test for leave. The 

Respondents both assert that the Applicants have not demonstrated an arguable case. 

Canada provides more detail on this point, while TM asserts this in the context of 

submissions on public interest standing. In doing so, the Respondents ignore large 

sections of the Applicants’ MOFL. The Applicants have shown an arguable case. 

(i) There is an arguable case that Section 7 is violated 

35. The Applicants’ MOFL, and their evidence, address each of the stages of the 

section 7 analysis set out in paragraph 30 of Canada’s Response: 

1. That there is a real and imminent deprivation of life, liberty and 
security of the person; 
2. The relevant principles of fundamental justice are identified and 
defined; and 
3. That the deprivation has not occurred in accordance with the principles 
of fundamental justice. 

(ii) There is a deprivation of Life, Liberty and Security of the Person 

36. As the Applicants set out at paragraphs 56-59 of their MOFL, there is ample 

evidence that climate change causes harm, and TMX causes climate change, and 

therefore TMX would deprive them (and all Canadians) of rights to life, liberty and 

                                                           
21 Giroux c. Canada, 2001 FCT 531 at para. 69, emphasis added; upheld 2002 FCA 
319, AMRR, Tab 1F, p. 130. 
22 Canada Evidence Act, R.S.C., 1985, c. C-5, s. 16.1, AMRR, Tab 1A, p. 36. 
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security of the person protected under s. 7 of the Charter.  

37. Equally important is that Canada’s evidence and submissions to the OCA 

(some of which is excerpted at the outset of this Reply) clearly demonstrate Canada 

knows and agrees that GHG emissions causing climate change do result in the types 

of harm that the Applicants are experiencing, and that future harms to people and the 

environment will become more extensive and much more dangerous if reductions of 

GHG emissions are not made now. Indeed, this Court hardly need look beyond 

Canada’s submissions and evidence to the OCA in that regard.   

38. The Respondent Canada is incorrect when it asserts at paragraphs 32-33 of its 

Response that the Applicants have not led evidence on how they have been affected 

by climate change.  

39. As noted above, the four Applicants have collectively suffered from heat 

waves, flooding, extreme weather and wildfires—all physical impacts which are tied 

to and made worse by climate change.   

40. Medical literature confirms that the anxiety and grief reported by the 

Applicants are normal responses suffered by many youth who become aware of the 

risks of climate change, saying that climate-related weather events have been linked 

to “depression, anxiety, and pre-and-post-traumatic stress; increased drug and alcohol 

usage; and increased suicidal ideation, suicide attempts and death by suicide.”23  

(iii) It is arguable that there will be a an increase in GHG emissions, 
equivalent to about 10-20% of Canada’s current emissions, directly 
associated with the downstream use of hydrocarbons made available to 
markets and users by the TMX 

41. Canada knows that new sources of high emissions will only increase the 

extent and harms Canadian will suffer from climate change, and has told the OCA 

there is a clear need to reduce new emissions, not encourage them. 

42. Canada’s assertion that the Applicants cannot show some relationship to their 

claimed Charter rights’ deprivation from the TMX project is unreasonable, 
                                                           
23 Lancet Summary for Canadian Policy Makers, AMR, Vol 1, Tab 3F, at p. 175. 
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misleading and worrisome, particularly as the total GHG emissions associated with 

the oil products that would be made available for use by the TMX are huge. To 

illustrate, when the NEB was instructed by the GIC to evaluate the GHG emissions 

from marine shipping for the project, it found that about 76 KT (76,000 tonnes) per 

year of GHG emissions would be associated with that marine shipping; and, although 

that only constituted approximately 0.01 per cent of Canada’s GHG emissions, the 

NEB concluded, taking a precautionary approach, that the TMX vessel GHG 

emissions were “likely to be significant” in terms of environmental impacts under 

the Canadian Environmental Assessment Act, 2012 (“CEAA, 2012”).24   

43. However, despite motions and requests, the NEB refused to consider evidence 

of far larger downstream and upstream emissions associated with TMX. But there is 

evidence as to downstream emissions. This includes calculations by experts Drs. 

Mark Jaccard and James Hansen that the oil transported through a completed TMX 

will result in somewhere between 71,000,000 tonnes of CO2-e per year (71MT) and 

140,000,000 tonnes (140 MT) CO2-e per year (the range depending on assumptions). 

But even at the low end of that range the additional GHG emissions from the 

downstream use of the hydrocarbons made available by the TMX are the 

equivalent of 10% of Canada’s total GHG emissions, and at the upper part of 

the range more than many countries.25 They are also almost 1,000 times more 

than the emissions resulting from shipping that the NEB found to be likely 

significant under CEAA, 2012.26  

44. Having regard to Canada’s submissions and evidence to the OCA about the 

dangerous nature of GHG emissions and the need to evaluate any further emissions 

with concern because of their cumulative impacts, it is clearly inconsistent and 

concerning that the GIC made its decision to approve the TMX without knowing or 

evaluating how significant downstream GHG emissions that could be the equivalent 

of 20% of Canada’s current emissions would prejudice and possibly prevent Canada 

                                                           
24 NEB Reconsideration Report, AMR, Vol 2, Tab L, at pp. 634 and 635. 
25 Dr. James Hansen Submissions, paras. 27-28, AMR, Vol. 1, Tab 4C, p. 141. 
26 Dr. Jaccard Report, AMR, Vol 3, Tab T, at p. 1241; Dr. Hansen Submission, AMR, 
Vol 1, Tab 4C, at p. 140. 
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from achieving emissions reductions necessary to stop increasing harm to people and 

the environment that it knows must be achieved.     

45. Similarly, it is inconsistent and concerning for Canada to oppose the 

Applicants’ requests for leave to judicially review the impacts of the GIC decision, as 

Canada’s failure to consider the significant downstream emissions that will result 

from the hydrocarbons transported to market by the TMX flies in the face of the 

important principle Canada advocated before the OCA: “The decisions we make 

today are critical to ensuring a safe and sustainable world for everyone, now and in 

the future.”27

46. Realistically, as the new owner of the TMX, Canada most likely took the 

position that it was not in its interests to recognize these drastic increases in GHG 

emissions that would be associated with the use of the TMX.

47. Thus, despite what Canada submitted to the OCA as to how important it is in 

the context of the global climate crisis that all sources of GHG emissions from 

projects must be considered as part of the global problem, even if those emissions 

were occurring beyond the country in which the hydrocarbons were extracted, in the 

result it appears that the GIC closed its eyes to publicly knowing about the highly 

significant increase in downstream emission that would result from the use of the 

TMX. Now, in this proceeding, Canada seeks to also have this Court not know about 

those emissions, so that the Applicants’ motion can be more easily denied. The 

Applicants respectfully ask that this Court not countenance such inconsistency, 

recognize the resulting prejudice to the Applicants not receiving leave to deal with 

these critically important issues in a substantive judicial review hearing, and 

conclude that in all the circumstances a greater public interest is served by 

allowing leave rather than denying it.

(iv) It is arguable that the Respondent’s reliance on “market substitution” 
does not meet Charter standards

48. It is intuitive that a pipeline is built to get oil to market, and that if no pipeline

27 See note 7, supra. 
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is built, the oil will not get to market, will not be extracted and, consequently, will not 

be burned.  

49. However, both Respondents argue, citing Rulings 25, 29 and 30 of the NEB,

that predicting an increase in GHG emissions from TMX is “speculative.” This is

critical to the Respondents’ assertion that there is no deprivation of Charter s. 7

rights.

50. The Respondents, and the NEB Rulings on which they rely, argue that even if

the TMX is not built, private parties acting pursuant to market forces will: (a) get the

same oil sands bitumen to market through other pipelines or by rail; and/or (b)

provide fossil fuels in similar quantities to those that would otherwise be transported

through the TMX. This is known as “market substitution.”

51. However, the market assumptions appear to be based on a business as usual

scenario that will see massive increases in global concentrations of GHGs. In the

following quote Dr. Mark Jaccard refers to an MIT study of a less ambitious GHG

reduction target than that in the Copenhagen Accord of 2009, where countries are

fully meeting their international GHG reduction targets. Note that the Copenhagen

Accord had less stringent targets than the current Paris Agreement. Dr. Jaccard says:

According to their analysis, even this more modest effort at mitigating climate 
change would reduce the global demand for oil to the extent that oil sands 
expansion, and associated new pipelines like the [TMX], would not occur. … 
The authors noted in conclusion, “The niche for the oil sands industry is fairly 
narrow and mostly involves hoping that climate policy will fail.”… The 
implications are clear. … The demand for the [TMX] depends on global 
climate policy failure.28  

52. A recent decision by the Chief Justice of the New South Wales Land and

Environment Court rejected an approval for a new coal mine proposed by Gloucester

Resources Ltd. The Chief Justice expressly rejected the market substitution argument

advanced by the proponent that asked the court to assume a business as usual scenario

in which the world failed to meet its Paris commitments:

28 Dr. Jaccard Report, AMR, Vol 3, Tab T, p. 12 
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The market substitution argument is also flawed. There is no certainty that 
there will be market substitution by new coking coal mines in India or 
Indonesia or any other country supplying the coal that would have been 
produced by the Project. As both Professor Steffen and Mr Buckley 
explained, countries around the world are increasingly taking action to reduce 
greenhouse gas emissions in their countries, not only to meet their nationally 
determined contributions but also to reduce air pollution.29 

53. In WildEarth Guardians v US Bureau of Land Management, the United States 

Federal Court of Appeal found that assuming, without evidence and analysis, that 

100% market substitution would occur if a coal mine was not approved was 

“arbitrary and capricious.”30 

54. The Respondents rely on market substitution to essentially argue that if they 

do not harm the climate someone else will. As the Applicants have argued, the 

potential that a third party may violate Charter Rights does not excuse the 

government from ensuring that its own actions do not infringe them. 

(v) It is arguable that downstream and upstream emissions must be 
considered 

55. The Respondents also argue that downstream and upstream emissions are 

more appropriately addressed through other processes: for upstream, through 

environmental assessments of oil sands projects; and for downstream emissions, in 

the countries where the bitumen is processed and burnt. Without this the Respondents 

cannot argue that there is no deprivation of life, liberty and security of the person 

flowing from the GIC’s approval of TMX.  

56. The Applicants make an arguable case that upstream and downstream 

emissions must be counted, because they are the direct result of not just government 

regulatory processes, but government action. Charter scrutiny cannot be offloaded to 

other processes that provide no guarantees of compliance with Charter rights.  

                                                           
29 Gloucester Resources Limited v. Minister for Planning, para 538, AMR, Vol. 6, 
Tab 9I, p. 2782 
30 WildEarth Guardians v US Bureau of Land Management, 870 F 3d 1222 (10th Cir, 
2017), p. 17, AMRR, Tab 1M, p. 372.  
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57. As noted at paragraph 29 of the Applicant’s MOFL, the OIC does not mention 

downstream emissions at all, and the only mention of Canada’s climate targets in the 

Paris Agreement is that the GIC “is satisfied that the Project is consistent with 

Canada’s commitments in relation to the Paris Agreement on Climate Change.”31 

58. Because there has been no evident consideration by the GIC in its TMX 

decision that the project will increase global GHG emissions by the equivalent of  

about 10-20% annually over Canada’s current emissions, and indeed no transparent 

and rigorous examination of upstream GHG emissions associated with TMX, and 

because Canada has been and remains deficient in achieving its previously adopted 

GHG reduction commitments, it is doubtful what if any credence or weight should be 

given to the GIC saying that the project is consistent with the Paris Agreement. For 

example, the ECCC Review, in discussing the Paris Agreement, refers only to 

Canada’s commitment to reduce its domestic emissions by 30% relative to 2005 

levels by 2030, and there is no evidence that Canada has considered any of the other 

commitments in the Paris Agreement; for instance the commitment in the Preamble 

to especially consider the rights of children.32 

59. Canada made many other commitments in the Paris Agreement, including to: 

…reach global peaking of greenhouse gas emissions as soon as possible … 
and to undertake rapid reductions thereafter in accordance with best available 
science, so as to achieve a balance between anthropogenic emissions by 
sources and removals by sinks of greenhouse gases in the second half of this 
century, on the basis of equity, and in the context of sustainable development 
and efforts to eradicate poverty.33  

60. Chief Justice Preston, in rejecting approval for the proposed Gloucester coal 

mine, articulated why the existence of a specific emission reduction commitment by a 

country does not excuse it from these broader Paris Agreement obligations.  

Nevertheless, the exploitation and burning of a new fossil fuel reserve, which 
will increase GHG emissions, cannot assist in achieving the rapid and deep 

                                                           
31 Order in Council, AMR, Vol. 1, Tab 2, p. 23. 
32 ECCC Review, AMR, Vol 3, Tab 4N, p. 979. 
33 Paris Agreement, s. 4(1), Preamble, AMRR, Tab 1B, p. 44. 
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reductions in GHG emissions that are necessary in order to achieve “a balance 
between anthropogenic emissions by sources and removals by sinks of 
greenhouse gases in the second half of this century” (Article 4(1) of the Paris 
Agreement) or the long term temperature goal of limiting the increase in 
global average temperature to between 1.5ºC and 2ºC above pre-industrial 
levels (Article 2 of the Paris Agreement).34  

61. Canada has not told Canadians, and cannot explain to Canadians, how TMX 

fits within our climate goals under the Paris Agreement, particularly since the GIC 

has refused to recognize the huge increase in project-related GHG emissions that will 

be associated with downstream uses; and Canada is unreasonably attempting to 

offload Charter scrutiny for downstream emissions to other jurisdictions, where the 

Charter does not apply.  

62. The NEB stated its concern that the global carbon burden will be increased by 

new emissions, in commenting on the GHG emissions that would be produced by 

tankers transporting hydrocarbons as part of the TMX project: 

The Board finds that greenhouse gas emissions are a concern because of their 
long term accumulation in the atmosphere.  The Board also finds that any 
incremental contribution from Project-related marine vessels would increase 
the burden at a global level, regardless of how large or small the 
contribution.35  

(vi) It is arguable that TMX will lead to increased emissions impacting s. 7 
Charter rights  

63. The Respondents attempt to characterise the question of the impact of TMX 

on life, liberty and security of the person in the abstract, ignoring the significant 

downstream GHG emissions that will result from the project, and independent of the 

existing and future greenhouse gas pollution caused by all other sources. By contrast, 

the Applicants argue that protection of Charter rights requires consideration of the 

full context of climate change and that the Court must consider whether the 

construction of TMX will make an already bad global situation, which is depriving 

                                                           
34 Gloucester Resources Limited v. Minister for Planning, para 526-7, AMR, Vol. 6, 
Tab 9I, p. 2782. 
35 NEB Reconsideration Report, AMR, Vol 2, Tab L, p. 635, emphasis added. 



18 
 

the Applicants of the right to life, liberty and security of the person—worse. This 

approach is in fact consistent with the rationale Canada advocated to the OCA as 

being necessary to fully appreciate the need for a national plan to curb all new GHG 

emissions, and in any event is an arguable issue that is best addressed in judicial 

review.36 

64. Finally, the fact that the Federal Government, which has a constitutional duty 

to respect Charter rights and not arbitrarily deprive citizens of such rights, is actively 

supporting and facilitating transporting the bitumen that will result in such massive 

GHG emissions undermines the Applicants’ sense of trust that government will 

protect them.37  

(vii) There is a deprivation of Life, Liberty and Security of the Person 

65. In summary, it is not just arguable but virtually inevitable, based on Canada’s 

submissions and evidence provided to the OCA, that the significant increase in GHG 

emissions associated with TMX downstream will increase risk and harm already 

being suffered by the Applicants and Canadian youth. Unlike in Operation 

Dismantle, it is not speculative, but certain, that the government action (the approval 

and resulting operations of the TMX) will cause some increase in risk and harm to the 

Applicants and youth.  

66. Canada relies on market substitution for its assertion that the Applicants’ 

Charter rights are not impacted, and that is inappropriate, unreliable, and circular in a 

Charter analysis. Canada foists its Charter responsibilities onto other jurisdictions and 

that is also unacceptable in an escalating climate crisis.  

(viii) The NEB/GIC Process violates the principles of fundamental justice 

67. The Respondents mischaracterise the Applicants’ identification of the relevant 

principles of fundamental justice. As the Applicants’ assert in their MOFL, it is well 

established that procedural measures are necessary to ensure that government 

decisions are not arbitrary, overly broad or grossly disproportionate.  

                                                           
36 Canada Response, MOFL, p. 11, para. 34. 
37 Climate Striker Submissions, AMR, Vol. 1, Tab 4B, at p. 117. 
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68. As discussed above, the GIC and NEB pre-emptively excluded from 

consideration all downstream GHG emissions (and, for the NEB, upstream emissions 

as well). There was no serious attempt by either body to evaluate, or consider 

evidence on the quantity of GHG emissions associated with TMX and what that 

means for life, liberty or security of the person. 

69. Canada suggests that the principles of fundamental justice listed at paragraph 

20 of the Applicants’ Draft Notice of Application (“NOA”) are “novel principles of 

fundamental justice.” In reality, the right to (a) a hearing before (b) an unbiased 

decision-maker who will (c) consider the impacts of their decision on Charter rights 

in a (d) careful way reflecting the importance of those rights, are among the best 

established procedural principles of fundamental justice, with deep roots in the 

common law concepts of procedural fairness. The more serious the deprivation or 

infringement of life, liberty and security of the person, the more rigorous the 

procedural requirements—and here the infringement is very serious.38 

70. If there is novelty, it lies less in the principles of fundamental justice that the 

Applicants assert, and more in how those principles should be adapted and applied to 

a government-owned project leading to a violation of section 7 rights. The 

Applicants’ attempt in its NOA to articulate an approach which is appropriate to the 

TMX situation may have confused Canada. 

71. Unbiased decision-maker. The Supreme Court of Canada (“SCC”) has stated 

that the principles of fundamental justice can include the right to be heard by an 

unbiased decision-maker. This is similar in this case to the right to a hearing before 

an independent and impartial tribunal.39 

72. Indeed, regarding the Respondent federal government’s purchase of TMX, 

Prime Minister Justin Trudeau was quoted in a May 29, 2018 news article, long 

before the GIC decision, as saying, "[w]e're going to get that pipeline built." That is a 

                                                           
38 Suresh v. Canada (Minister of Citizenship & Immigration), [2002] 1 SCR 3, 
(“Suresh”) paras. 113 and 118, AMRR Tab 1J, p. 314. 
39 Idziak v. Canada (Minister of Justice), p. 657, AMR Vol. 6, Tab 9J, p. 2854; Ruffo 
v. Conseil de la magistrature, [1995] 4 S.C.R., para. 38, AMRR Tab 1I, p. 282. 
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statement that only an owner could make, as a regulator has no control over a 

company’s willingness to go forward with a project. The fact that the government-

owner is also the regulator, and has made that statement before the completion of the 

regulatory process, is inherently unfair and grounds the highest procedural 

protections.40  

73. Right to be heard. A person whose section 7 rights may be infringed by the 

government must have “opportunity… to respond to the case presented to the 

Minister” and “an opportunity to challenge the [government’s] information.”41 

74. Further, the Applicants say that these procedural requirements, as well as the 

precautionary principle, meet the legal test for principles of fundamental justice set 

out in R. v. D.B. and relied upon by Canada at paragraph 36 of its Response.42 

75. The precautionary principle is analogous to the presumption of innocence and 

the requirement to prove beyond a reasonable doubt that an accused’s liberty should 

be taken away.43  

(iix) Arbitrariness, Overbreadth and Gross Disproportionality 

76. Canada also argues that the Applicants show an “inability to articulate 

concretely” how the OIC is arbitrary, overly broad or grossly disproportionate, and 

assert that it is unclear the Applicants intend to rely on them. But the Applicants 

contend that the procedural principles of fundamental justice are directly linked to 

avoiding arbitrary, overly broad and grossly disproportionate decisions.  

77. To reflect the lack of arbitrariness Canada says that the Applicants’ assertion 

that younger people will experience more severe impacts for longer, is “pure 

speculation.”44 Here Canada seems to be saying that climate change may go away? 

Again, this is completely contradicted by Canada’s statements elsewhere, and is the 

essence of arbitrariness.  
                                                           
40 CTV News Article, AMR, Vol. 5, Tab D, p. 2185. 
41 Suresh, supra, paras. 122-123, AMRR, Tab 1J, p. 314. 
42 Gage Section 7 and public health hazards, AMR, Vol 9, Tab AC, p. 3905. 
43 R. v. Pearson, [1992] 3 S.C.R. 665, p. 686, AMRR, Tab 1G, p. 148. 
44 Canada’s Response, MOFL, p.11, paras. 45-46. 
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78. The SCC described overbreadth as a law or decision which “goes too far by 

denying the rights of some individuals in a way that bears no relation to the object.” 

Instead, their rights have been denied in a way that is unnecessary to meet the 

object.45 

79. Professor Chalifour, quoting Hogg, points out that a law or decision is 

arbitrary when it, as Hogg said, “exacts a constitutional price in terms of rights, 

without furthering the public good that is said to be the object of the law.” It is 

difficult to see how the GIC can determine whether construction of TMX “exacts a 

constitutional price” without hearing from those affected, and from experts, about 

how the pipeline expansion will affect section 7 rights.46 

80. Chalifour, in her discussion of whether the climate impacts of a government 

decision could render it arbitrary, asks; 

How can a government justify loss of life, liberty, and security of the person 
to promote an already pampered industry whose assets are increasingly 
stranded because the market knows we are headed into a decarbonized 
future?47 

81. This is precisely the question that the GIC failed to ask itself. As a result, the 

OIC was made without any basis for serious consideration by the GIC as to whether 

or not, in relation to the OIC’s effect on section 7 rights, its decision was appropriate. 

82. Making a non-arbitrary decision requires that the GIC acknowledge that the 

bitumen to be transported in the government-owned pipeline it is approving are the 

same fossil fuels that, when burnt, contribute to climate change. Canada seems to find 

itself in the same “problematic” position that the oil company Syncrude did when it 

appeared before this court in 2016:  

…Syncrude’s submission… that “the production and consumption of 
petroleum fuels is not inherently dangerous” is inconsistent with its 

                                                           
45 Carter v. Canada (Attorney General), 2015 SCC 5, at para. 85, AMRR, Vol 1, Tab 
1E, at p. 90. 
46 Chalifour Article, AMR, Vol. 9, Tab AB, p. 3897. 
47 Chalifour Article, AMR, Vol. 9, Tab AB, p. 3898. 
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concession that GHG emissions contribute to the evil of climate change. 
Syncrude’s position is problematic and at times concedes the correlation 
between GHGs, global warming and the consumption of fossil fuels.48 

(ix) A violation of the Applicant’s s. 7 rights is arguable 

83. Based on the above there is an arguable case that the OIC deprives the 

Applicants of their Section 7 rights to life, liberty, and security of the person, and 

does not do so in accordance with the principles of fundamental justice, due to the 

failure of the GIC to provide a fair, transparent and unbiased process to evaluate the 

impacts of the project on section 7 rights. 

C - There is arguably a violation of section 15 Equality Rights 

84. Discrimination often occurs not because a group is explicitly singled out, but 

because their needs are quietly ignored. Thus, in Eldridge, the SCC noted that 

discrimination against deaf people has “resulted in a society that is for the most part 

organized as though everyone can hear.”49  

85. The programs that were found to be discriminatory in Eldridge did not 

discriminate or “make an explicit ‘distinction’ based on disability by singling out deaf 

persons for different treatment,” but rather ruled out funding for sign-language 

translation that were critical to meeting the needs of deaf patients.50 

86. Similarly, the decision of the NEB and the GIC to rule out consideration of 

the downstream and upstream impacts of climate change from its evaluation of TMX 

arbitrarily excludes from consideration a class of costs that disproportionately harm 

people who will be living 20 or more years from now. It favours the interests of 

current Canadians at the expense of those who are living in the future. The Applicants 

say that this is a “distinction based on an enumerated or analogous ground.”51  

                                                           
48 Syncrude Canada Ltd. v. Canada (Attorney General), 2016 FCA 160, paras. 9, 24 
AMRR Tab 1K, p. 350. 
49 Eldridge v. British Columbia (Attorney General) (“Eldridge”), AMR, Vol 6, Tab 
9F, at para. 57. 
50 Eldridge, supra, at para. 60. 
51 Canada’s Response, MOFL, paras. 40-41, p. 13. 
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87. Reid v. Canada [1994] F.C.J. No. 99 (FCTD), quoted at paragraph 43 of 

Canada’s response, may be distinguished from the current case. In Reid the 

petitioners asserted without evidence that deficit financing would inevitably 

discriminate against youth. The government in that case was not arbitrarily refusing 

to consider the interest that would be owed by young people due to deficit financing. 

88. In the current case, while the Applicants do personally believe that the TMX 

will harm them, they do not argue that the Canadian government, fully considering 

both the current and future impacts of the project, could never reach the conclusion 

that TMX is in the public interest and/or will have a net positive benefit for youth. 

They do not (at least at this time) argue that the approval of TMX is inevitably 

discriminatory. Rather, they argue that the government’s consideration of the public 

interest is incomplete and skewed towards a future-discriminating result because it 

arbitrarily excludes costs that disproportionately impact future Canadians (and 

therefore youth). 

89. It is arguable that by arbitrarily excluding impacts that disproportionately 

impact future Canadians, the government is discriminating against youth, contrary to 

s. 15.  

D - The Applicants meet the test for Private Interest Standing 

90. The Respondents correctly state the test for private interest standing, which is 

that the decision (i) impacts the Applicants’ legal rights, imposes legal obligations on 

them, or prejudicially affects them; and, (ii) will cause them to suffer special damage 

that extends beyond that suffered by the general public. 

(i) Part 1 of the private interest standing test – the decision impacts the 
Applicant’s legal rights, and prejudicially affects them 

91. The rights to life, liberty, and security of the person protected by section 7 of 

the Charter, and the right to be free from discrimination on the basis of age, protected 

by section 15, are legal rights and their potential infringement meets the requirements 

of part one of the test. 

92. The Applicants have direct standing under s. 24(1) of the Charter, as being 
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directly affected by government action which they allege is unconstitutional due to 

impacts on their Charter rights. This right to challenge the OIC is independent of s. 

55 of the National Energy Board Act and is based on the impact of the OIC, rather 

than (as suggested by the Respondents) the Applicants’ participation in the NEB 

process.  

93. While the loss of one’s actual future due to climate change impacts may be 

“uncertain, speculative, or hypothetical,” the heat exhaustion and breathing of smoke-

polluted air, and the anxiety that comes with the loss of a reasonable sense of having 

a good, stable, or predictable future—one worth preparing for, are tangible impacts 

today.52 

94. The Applicants addressed Rulings 25, 29 and 30 in their Motion Record. 

Neither the Board nor any court has ruled on the application of Charter sections 7 and 

15, and the question of whether the impacts of the TMX decision affect those rights 

for youth, in the context of the parent company being a wholly government-owned 

entity. 

95. In addition, the Respondents’ arguments are, in essence, asking the Court to 

decide an issue that is before it—whether Canada has accurately assessed that TMX 

will not increase GHGs—at this preliminary stage of dealing with leave. 

96. Cromwell, J, then at the Nova Scotia Court of Appeal, quoted the SCC to say 

that the person claiming to be aggrieved must only show that they are “. . . threatened 

with, any form of harm prejudicial to his interests, whether or not a legal right is 

called into question . . .”53   

97. The Applicants assert that the most fundamental human right or legal right is 

at stake: their right to life. In an assessment of private interest standing the strength of 

                                                           
52 Climate Strikers’ Statements to Cabinet, AMR, Vol. 1, Tab 4B, pp. 118-120, 125-
127. 
53 Canadian Elevator Industry Education Program v Nova Scotia (Elevators and 
Lifts), 2016 NSCA 80 (CanLII) (“Canadian Elevator”), at para. 39, AMRR, Tab 1D, 
p. 76. 
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the case is not to be assessed, but simply whether a legal interest is engaged.54 

(ii) Part II of the private interest standing test – the decision causes the 
Applicants to suffer special damage beyond the general public 

98. As noted above, the Applicants claim standing under s. 24 of the Charter, in 

addition to section 55. In a Charter context, it should not be necessary to demonstrate 

special damage beyond evidence that a Charter right is being violated. Three of the 

Applicants point to physical harm/threats that they have experienced from climate 

change, while all four have suffered a high level of anxiety.  

99. In the alternative, youth are particularly affected, beyond the general public, 

because climate change effects of GHGs released today will continue to grow and 

worsen over time. Instead of other environmental matters, where a certain impact 

happens at once, or even in an ongoing manner, with climate change, temperatures 

will continue to rise. 

100. Indeed, the Respondent Canada said in a recent Canadian-government report 

called Canada’s Changing Climate, 2019, (“Canada’s Changing Climate”) that; 

Country-wide annual average temperature projections for the late century 
(2081–2100) range from an increase of 1.8°C2 for a low emission scenario 
(RCP2.6) to 6.3°C for a high emission scenario (RCP8.5), compared to the 
reference period 1986–2005. Only the low emission scenario (RCP2.6) is 
consistent with holding the increase in the global average temperature to 
below 2ºC above pre-industrial levels, in line with the temperature goal of the 
Paris Agreement. This scenario requires global emissions to peak almost 
immediately, with rapid and deep reductions thereafter. {3.2, 3.3, 4.2}55 

101. The impacts noted by Canada in the years 2081-2100 do not affect or 

personally concern Canadians over 40, or arguably over 30 years of age. Canada does 

not discuss those predictions as being speculative. Rather, the only uncertainty is 

which emissions scenario will the Applicants will be living in. 

  
                                                           
54 Canadian Elevator, supra, para. 37. 
55 Canada’s Changing Climate (Executive Summary), AMR, Vol 1, Tab 4H, at p. 
198. 



26 
 

E - Public Interest Standing  

102. Both Canada and TM argue that the Applicants do not meet the test for public 

interest standing as laid out in Canada (Attorney General) v. Downtown Eastside Sex 

Workers United Against Violence Society, [2012] 2 SCR 524, 2012 SCC 45 (CanLII) 

(“Downtown Eastside”).  

103. Though we submit that the Applicants meet the requirements for standing as 

of right, we submit that in the alternative, the Applicants meet the test for public 

interest standing. The test is laid out by the SCC in Downtown Eastside as follows:  

In exercising the discretion to grant public interest standing, the court must 
consider three factors: (1) whether there is a serious justiciable issue raised; 
(2) whether the plaintiff has a real stake or a genuine interest in it; and (3) 
whether, in all the circumstances, the proposed suit is a reasonable and 
effective way to bring the issue before the courts.56 

(i) Serious and Justiciable Issue 

104. The first step of the test is whether the Applicants raise a serious and 

justiciable issue. In this case, and as mentioned above, the TMX will contribute 

downstream greenhouse gas emissions to the atmosphere in an amount equivalent of 

approximately 10-20% of Canada’s total domestic emissions. This is significant, and 

is a direct result of government action (in owning and operating the TMX).  

105. Sections 7 and 15 of the Charter are critically important in Canadian society. 

Whether the government’s actions in owning and operating the TMX violate the 

Applicants’ section 7 and 15 Charter rights is a serious and justiciable issue.  

106. The Quebec Superior Court found that the question of an alleged violation of 

section 7 Charter rights flowing from government inaction on climate change is 

justiciable, and therefore it is certainly arguable that such a violation from the 

                                                           
56 Canada (Attorney General) v. Downtown Eastside Sex Workers United Against 
Violence Society, 2012 SCC 45 (“Downtown Eastside”), at para. 37, Trans Mountain 
Record (“TMR”), Vol. 2, Tab 4. 
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government’s positive action (as it the case here) is justiciable.57 

(ii) The Nature of the Plaintiff’s Interest  

107. The second step of the test for public interest standing is whether the plaintiff 

has a real stake or a genuine interest in the issue raised.  

108. The Applicants have shown a serious interest in the issue of climate change, 

and have demonstrated a deep dedication to organizing and acting to push for 

government action to mitigate climate change. As their statements to Cabinet 

demonstrate, they have collectively mobilized hundreds and possibly thousands of 

youth to strike before provincial legislatures or other government offices, as part of a 

national movement that Nina Tran notes brought “150 000 Canadian youth on the 

streets of Montreal [and]” saw strikes in 104 locations across Canada on May 24, 

2019.58  

109. Rebecca Wolf Gage describes her organizing on climate change: “I started 

Victoria’s youth climate strike in December 2018, following the example of 

Sweden’s Greta Thunberg, to show that youth actually care that we have a future.”59  

110. The Applicants’ declarations reveal a level of knowledge and concern about 

climate change that further supports their “real stake and genuine interest” in climate 

change and state clearly the relationship that the Applicants’ see between TMX and 

climate change. The Applicants have a real stake and genuine interest in opposing the 

climate impacts of TMX and having their Charter rights being protected.  

(iii) Reasonable and Effective Means of Bringing the Issue Before the 
Court 

111. The third step of the test is whether, in all the circumstances, the proposed suit 

is a reasonable and effective way to bring the issue before the courts. 

112. The Court should not approach this step’s application in “a rigid fashion,” and 

                                                           
57 Environnement Jeunesse c. Procureur général du Canada, 2019 QCCS 2885, at 
para. 71, Canada’s Motion Record (“CMR”), Vol 1, Tab B12, at para. 71. 
58 Climate Strikers’ Statements to Cabinet, AMR, Vol 1, Tab 4B, at pp. 117-129. 
59 Letter of Rebecca Wolf Gage, AMRR, Tab 2, p. 410. 
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may consider a number of factors, including; the plaintiff's capacity to bring forward 

a claim; whether the case is of public interest; realistic alternative means; 

and potential impact of the proceedings on the rights of others who are equally or 

more directly affected.60 

113. The Applicants have received public funding and will be setting up a 

crowdfunding webpage to fundraise. Senior counsel have also agreed to work on the 

file pro bono. The Applicants do not anticipate any issues in terms of resources or 

capacity in bringing this application, should they be granted leave.61  

114. The Court in Downtown Eastside said, “[t]he court should consider whether 

the case is of public interest in the sense that it transcends the interests of those most 

directly affected by the challenged law or action.” The issues that the Applicants 

argue are in the public interest and are critically important for all young people, and 

transcend the interests of the Applicants.62 The practical prospect of these issues 

being brought to court by more effective means is low. The steps in the test for public 

standing should be weighed in a purposive, flexible and generous manner. 

F - Undue Delay and Abuse of Process  

115. There is no delay, and nor is there an abuse of process in this Application. The 

Respondent TM asserts that the Applicants could and should have taken part in the 

process in 2014.63 They were approximately 8, 12, 13 and 13 years of age at that 

time. Also, as discussed at paragraphs 23-24 of the Applicants’ MOFL, the 

Applicants have attempted to be part of the process and have been denied. 

116. TM asserts that the Applicants have not explained their delay.64 The 

Applicants have not needed to; instead they have explained why they applied for 

leave now—that the government buying the TMX and then making the impugned 

decision violates their Charter rights. Secondarily, regarding climate change, the 

                                                           
60 Downtown Eastside, supra paras 45, 51. 
61 Affidavit No. 1 of Lena Andres, AMRR, Tab 3, p. 415. 
62 Downtown Eastside, supra para 51. 
63 TM Response, at paras. 79 and 80. 
64 TM Response, para. 83. 
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public’s view, available information, and the Applicants’ personal exposure, have 

changed. 

117. The Respondent TM relies on the Operation Dismantle decision to assert that 

“[t]he change of ultimate parent company is irrelevant to the Applicants’ delay,”65 but 

that case did not concern a government-owned entity potentially violating Charter 

rights, and does not support TM’s argument. The relevance of the change in 

ownership is a key issue that the Applicants raise and ask this court to hear in a 

judicial review hearing.  

118. This is novel Constitutional litigation, one of the key issues being: “does 

government ownership, in light of a global climate crisis, change the Charter-impacts 

analysis regarding the OIC decision to approve TMX?” That question could not have 

been asked before the purchase in 2018. 

G - The Requirement for Litigation Guardians  

119. TM is incorrect when it states that two of the Applicants require litigation 

guardians due to their age. The Federal Courts Rules, rule 115 is discretionary. The 

case law cited by TM supports the discretionary nature of rule 115.66  

120. In the present circumstances, Counsel for the Applicants have no reason to 

believe that any of the Applicants are unfit to instruct Counsel or take part in the 

proceedings. Counsel do not intend to move to have a litigation guardian appointed 

unless so instructed by the Court. Should TM wish to move that the Court appoint a 

litigation guardian for either the Applicant Ms. Wolf Gage or the Applicant Ms. 

Andres, this would properly be done after leave is granted, as suggested by Seifert.67  

  

                                                           
65 TM Response, para. 84. 
66 Federal Courts Rules, SOR/98-106, TMR, Vol 2, Tab 3; Louissaint v Canada 
(Citizenship and Immigration), 2018 FC 1077, at para. 10, TMR, Vol. 2, Tab 10; 
Time Warner Entertainment Co, LP v Jane Doe, 2002 FCT 215, AMRR, Vol 1, Tab 
1L, at p. 370; Canada (Minister of Citizenship and Immigration) v. Seifert, 2003 FC 
875 (“Seifert”), AMRR, Tab 1C, at p. 72. 
67 Seifert, supra. 
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H - Costs 

121. The Respondent TM raises the issue of costs, and that the Applicants seek 

costs but do not wish to be subject to costs. As the Applicants’ case is publicly-

funded, they would have difficulty paying costs. On that basis the Applicants are 

willing to waive costs regarding this Application for leave. 

PART IV - ORDER SOUGHT  

122. For the reasons set out in this Reply and in their written representations in 

support of the Motion for Leave, the Applicants respectfully request an order granting 

the relief sought in their notice of motion.  

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 29th day of July, 2019.  

 

 

_________________________   _________________________ 
David Estrin                                                             Patrick Canning 
Counsel for the Applicants                                      Counsel for the Applicants  
Canadian Environmental Law Association             PO Box 312, F5 - 480 North Rd. 
55 University Avenue, Suite 1500                           Gabriola, BC  V0R 1X0 
Toronto, ON M5J 2H7                                            Tel: 778-875-4897 
Email: davidestrin@rogers.com                              patrick.c.canning@gmail.com 
 
  
 
_________________________  
Erin Gray 
Counsel for the Applicants 
Arbutus Law Group LLP 
132-328 Wale Rd. 
Victoria, BC  V9B 0J8 
Tel: 778-679-7396 
Email: erin@arbutuslaw.ca 
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