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Court File No. 19-A-35 
FEDERAL COURT OF APPEAL 

BETWEEN: 

RAINCOAST CONSERVATION FOUNDATION and LIVING OCEANS 
SOCIETY, CHIEF RON IGNACE and CHIEF ROSANNE CASIMIR, on 

their own behalf and on behalf of all other members of the  
STK’EMLUPSEMC TE SECWEPEMC of the SECWEPEMC NATION,  
SQUAMISH NATION, COLDWATER INDIAN BAND, FEDERATION  
OF BRITISH COLUMBIA NATURALISTS carrying on business as BC  

NATURE, TSLEIL-WAUTUTH NATION, STZ’UMINUS FIRST  
NATION, AITCHELITZ, SKOWKALE, SHXWHÁ:Y VILLAGE,  

SOOWAHLIE, SQUIALA FIRST NATION, TZEACHTEN,  
YAKWEAKWIOOSE, CITY OF VANCOUVER, SHXW’ŌWHÁMEL  

FIRST NATION, OLIVIER ADKIN-KAYA, NINA TRAN, 
LENA ANDRES, REBECCA WOLF GAGE and 

UPPER NICOLA BAND 
Applicants 

and 

THE ATTORNEY GENERAL OF CANADA, TRANS MOUNTAIN 
PIPELINE ULC and TRANS MOUNTAIN CORPORATION 

Respondents 
and 

ATTORNEY GENERAL OF ALBERTA 
Intervener 

____________________________________________________________________ 

REPLY TO THE ATTORNEY GENERAL OF ALBERTA  
OF THE APPLICANTS OLIVIER ADKIN-KAYA, NINA TRAN, 

LENA ANDRES AND REBECCA WOLF GAGE 

(Motion for leave to apply for judicial review of Order in Council, 
P.C. 2019-0820 made by the Governor in Council under subsection 54(1)

of the National Energy Board Act) 
____________________________________________________________________ 

OVERVIEW 

1. The Attorney General of Alberta (“Alberta”), in its Memorandum of Fact and

Law, proposes a new, much more stringent, test for leave. Alberta also asks this court

to accept that the issues at stake are essentially economic, and that the issues involve



2 

only “unique, purely discretionary decisions involving the highest and most complex 

consideration of policy by the executive.”1 

2. However, Olivier Adkin-Kaya, Nina Tran, Lena Andres and Rebecca Wolf

Gage (the “Climate Strikers”) are asking the Court to decide that the Governor in

Council (“GIC”) had a constitutional duty to consider their Charter rights in the

Trans Mountain Expansion (“TMX”) approval decision. The applicants say the GIC’s

failure to in any way consider its Charter duties when making a decision that it

clearly knew would cause health and other injury to Canadians—and in particular to

youth such as the applicants—is a constitutional affront in the nature of a pure legal

error. For the Court to determine the GIC had such a duty to consider the applicants’

Charter rights does not implicate economic, discretionary, or policy considerations.

And on that basis, Alberta’s proposed test is completely inappropriate for application

to the Climate Strikers’ application for leave to judicial review.

3. Even if Alberta’s proposed test is found to apply to the other leave

applications, a matter on which the Climate Strikers take no position, it should not

apply to the Climate Strikers’ application. The Climate Strikers are seeking review of

a Constitutionally protected right under the Charter—one that was never addressed in

the original TMX’s review process, nor by the GIC in its TMX approval decision.

4. If Alberta’s proposed test is found to apply to the Climate Strikers’

application, the Climate Strikers would meet the test because: the issues they raise are

of general importance and significance to the TMX approval decision itself, and to

other Canadians; their case is not frivolous and does have arguable merit; the

standard of review is correctness; and the Climate Strikers’ application will not

unduly hinder the progress of the proceedings.

5. This Reply focuses mainly on the test for leave and otherwise relies on

submissions made previously in the Climate Strikers’ original Memorandum of Fact

and Law dated July 8, 2019 and Reply dated July 29, 2019.

1 Alberta Written Representations, p 5, at para 14. 
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SUBMISSIONS  

Alberta’s proposed test is for a very different “specific legislative context” 

6. In arguing against a test for leave previously used in this court, and in favour

of a test for leave used by the Alberta Court of Appeal in interpreting the Alberta

Utilities Commission Act, Alberta submits that the “arguable case” test “has no

precedential value” because it was created by this court for “specific legislative

contexts.” Alberta then goes on to provide a different test, created by a different

court, for a very different “specific legislative context.”

7. In doing so Alberta points out that the applicable section of the Alberta

Utilities Commission Act limits appeals to questions of law or jurisdiction.2 Section

55 of the National Energy Board Act does not contain any comparable limitation,

reflecting that Alberta’s proposed test is in fact grounded in a substantially different

legislative context. On that basis alone, Alberta’s proposed test is inappropriate in this

case.

The appropriate test for leave in the Charter context 

8. All the Applicants in this matter, and both Respondents, agree that the

“arguable case” test is the correct test in these leave applications. Alberta proposes a

stricter test, based on its myopic assertion that the only matters at issue are broad

economic and policy considerations.

9. However, Alberta’s proposed test is particularly inappropriate when

determining the correctness of a government refusing or neglecting to consider

Charter impacts of its decision. While Alberta never addresses it directly, implicit in

its argument is that Charter considerations do not change the leave analysis. Alberta

proposes a much more stringent test but provides no authority for such a deferential

test in the Charter context, and Alberta never suggests or even infers that the test

applies in this context.

10. As stated in the Climate Strikers’ Reply, a key question in this case is

2 Alberta Written Representations, p 7, at para 18. 
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“whether the Federal Government becoming sole owner of the TMX, in light of a 

global climate crisis, changes the Charter impacts analysis regarding the Order in 

Council decision to approve TMX?”3 

11. The test for leave that Alberta proposes is not appropriate to that question. 

Chief Justice Dickson, in writing for all other Supreme Court of Canada (“SCC”) 

justices in Operation Dismantle Inc. v R, [1985] 1 S.C.R. 441 (“Operation 

Dismantle”), provided a very clear statement of the Cabinet’s duty;  

(a) Application of the Charter to Cabinet Decisions 

  

[28]  I agree with Madame Justice Wilson that cabinet decisions fall under s. 

32(1)(a) of the Charter and are therefore reviewable in the courts and subject to 

judicial scrutiny for compatibility with the Constitution. I have no doubt that the 

executive branch of the Canadian government is duty bound to act in accordance 

with the dictates of the Charter. Specifically, the cabinet has a duty to act in a 

manner consistent with the right to life, liberty and security of the person and the 

right not to be deprived thereof except in accordance with the principles of 

fundamental justice.4 

12. Whether the GIC had a duty to consider how the Charter rights of Canadians, 

and in particular of Canadian youth such as the Climate Strikers, regarding the right 

to life and security of the person would be impacted by its TMX approval decision is 

a critical issue to Canadian society and is a matter of fundamental Constitutional 

correctness.  It is not in any way a matter to be evaluated using economic or other 

polycentric considerations.   

13. Alberta agrees that the “arguable case” test is appropriate where it is asserted 

that the “the decision was based on an error of law or jurisdiction.”5 

                                                           
3 Climate Strikers’ Reply Record, Vol 1, Tab 1, p 13, at para 27. 
4 Operation Dismantle Inc. v R, [1985] 1 S.C.R. 441, at para 28 [Climate Strikers’ Motion Record, Vol 
7, Tab P, p 3041]. 
5 Alberta Written Representations, p 4, at para 9. 
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14. The Climate Strikers submit that the arguable case test is therefore most

appropriate in this Charter context, especially where serious questions of law are at

stake.

The Climate Strikers meet the Alberta Utilities Commission Act test for leave 

15. In the alternative, if this court does accept that the Alberta Utilities

Commission Act test is the appropriate test, the Climate Strikers also meet that test.

As noted by Alberta and in Kikino Metis Settlement v Husky Oil Operations Limited,

2016 ABCA 228 (“Kikino Metis Settlement”), no single factor is dispositive.6

16. Regarding point (a) of Alberta’s proposed test, whether “the point on appeal is

of general importance,” this is discussed throughout the Climate Strikers’

Memorandum of Fact and Law and their Reply: the issues raised by the Climate

Strikers are issues of general importance.

17. Regarding point (b) of Alberta’s proposed test, whether the point raised is of

“significance to the decision itself,” the points raised by the Climate Strikers are

critical to the TMX approval decision itself, and whether that decision was made in a

Constitutionally sound manner. If not, it is of no force or effect. This is a decision

that may have huge impacts to the earth’s climate, impacts that the Respondents have

failed to properly consider, and which, as the Respondent the Attorney General of

Canada has said (and as the Climate Strikers pointed out in their Memorandum of

Fact and Law and their Reply) is an “escalating crisis.”7

18. Regarding point (c) of Alberta’s proposed test, it is important to note that

Alberta’s characterization of the test, specifically regarding this branch of the test,

does not accord with all the authorities on which it relies. Alberta describes point (c)

as: “[d]oes the appeal have arguable merit; is it prima facie meritorious?” However,

in Kikino Metis Settlement, the court described the third branch as: “[w]hether the

6 Alberta Motion Record, Tab 15, PDF p 135 (decision p 4), at para 10. 
7 Climate Strikers’ Motion Record, Vol 6, Tab 7, p 2210, at para 4, citing Attorney General of 
Canada’s Factum filed at the Ontario Court of Appeal in Reference re Greenhouse Gas Pollution 
Pricing Act, 2019 ONCA 544, Climate Strikers’ Motion Record, Vol 5, Tab 5B, p 1864. 
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appeal is prima facie meritorious or, on the other hand, whether it is frivolous.”8 

19. The Climate Strikers’ case is not frivolous and is prima facie meritorious.

Canada has described climate change as a danger to human health and to the

environment and said that urgent actions are required to reduce greenhouse gas

emissions to prevent an escalating crisis.9 Whether the GIC had a Charter duty to

consider how its TMX approval decision would necessarily result in a major increase

in greenhouse gas emissions to the atmosphere anywhere in the world, that would in

turn exacerbate current and future health and security issues for Canadian youth and

therefore impact the Climate Strikers’ rights, and whether government ownership of

the existing Trans Mountain Pipeline and the TMX changes the analysis, as the

Climate Strikers assert it does, are not frivolous issues.

20. Regarding point (d) of Alberta’s proposed test, the standard of review on

matters of law is correctness.10 The four-factor test for what standard of review

applies to a court’s review of a decision is laid out in Pushpanathan v. Canada

(Minister of Employment & Immigration), [1998] 1 S.C.R. 982 (“Pushpanathan”).

The Pushpanathan factors are: first, the presence or absence of a privative clause;

second, the expertise of the decision-maker; third, the purpose of the Act as a whole

and the provision in particular; and fourth, the nature of the problem. Though the

Climate Strikers submit that the fourth factor (the nature of the problem) is

determinative, all four factors militate in favour of applying a correctness standard to

the Climate Strikers’ issues: first, the National Energy Board Act does not contain a

privative clause; second, GIC does not have particular expertise in climate change or

Charter rights; third, the mandate of the NEB however is “safety and security,

environmental protection and efficient energy infrastructure and markets in the

Canadian public interest”; and fourth, the nature of the question is to determine that

the GIC had a Constitutional duty to consider how its TMX approval decision would

affect the Climate Strikers’ Charter rights.

8 Kikino Metis Settlement v Husky Oil Operations Limited, 2016 ABCA 228, at para 10 [Alberta 
Motion Record, tab 15]. 
9 Climate Strikers’ Motion Record, Vol 6, Tab 7, pp 2210-2211, at para 4. 
10 Pushpanathan v. Canada (Minister of Employment & Immigration) (1998), [1998] 1 S.C.R. 982 
(SCC) [Tab 2]. 
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21. Additionally, the SCC said in Haida Nation v. British Columbia (Minister of 

Forests), [2004] 3 S.C.R. 511 that “[o]n questions of law, a decision-maker must 

generally be correct.”11 

22. The question of whether the GIC had an obligation to consider Charter rights 

in making its decision is a pure question of law, as is the more specific question 

raised above, of “whether the Federal Government becoming sole owner of the TMX, 

in light of a global climate crisis, changes the Charter impacts analysis regarding the 

Order in Council decision to approve TMX?” 

23. Those questions, as pure questions of law, are reviewed on a standard of 

correctness. This is also confirmed by this court’s judgement in Tsleil-Waututh 

Nation v Canada (Attorney General), 2018 FCA 153, where this court said, 

referencing Haida, and under a heading called “the Constitutional component,” that 

“the existence and extent of the duty to consult are legal questions reviewable on the 

standard of correctness.”12 

24. Therefore, it is arguable that the GIC's decision, made without referring to and 

without applying Charter considerations in any way, is reviewable on a correctness 

standard.   

25. And, regarding point (e) of Alberta’s proposed test, assuming any other 

application for leave to judicial review is granted, granting leave to the Climate 

Strikers will not materially add to the time required for the Court’s disposition of all 

applications. If the Climate Strikers’ application for judicial review were to be heard 

alone, the relatively short time that would be required for the hearing and disposition 

of this application cannot fairly be regarded as a proper or material factor in 

preventing the applicants seeking to have their Charter rights adjudicated and if 

necessary remedied—particularly given the SCC’s clearly stated findings in 

Operation Dismantle that “if what we are being asked to do is to decide whether any 

                                                           
11 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, at para 61 [Alberta 
Motion Record, tab 17]. 
12 Tsleil-Waututh Nation v Canada (Attorney General), 2018 FCA 153, at para 225 [Alberta Motion 
Record, tab 3]. 
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particular act of the executive violates the rights of the citizens, then it is not only 

appropriate that we answer the question; it is our obligation under the Charter to do 

so.”13 

26. In conclusion, even if this court adopts Alberta’s much more stringent test for

leave, the Climate Strikers submit that they meet that test.

Res Judicata, abuse of process, and other matters 

27. The Climate Strikers have already addressed these issues in their

Memorandum of Fact and Law and Reply.14 To summarize, they are accused by the

Respondents of being too young to successfully bring this case, and yet they are

expected to have brought it in 2014, when they were five years younger than they are

now.

28. Additionally, as described in the Climate Strikers’ Memorandum of Fact and

Law and Reply, one of the Climate Striker applicants did try to participate in the

National Energy Board hearings and was rejected, and all the Climate Strikers

submitted a letter to the GIC in June 2019.15

[remainder of this page intentionally left blank] 

13 Operation Dismantle, supra note 1, at paras 10 and 11. 
14 Climate Strikers’ Motion Record, Vol 6, Tab 7, pp 2215-2217, at paras 23 and 27; Climate Strikers’ 
Reply Record, Vol 1, Tab 1, pp 32-33, at paras 115-118. 
15 Climate Strikers’ Motion Record, Vol 6, Tab 7, p 2211, at para 6; Climate Strikers’ Reply Record, 
Vol 1, Tab 1, p 10, at para 16.  
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29. In relation to all other matters the Climate Strikers rely on their Memorandum

of Fact and Law and Reply.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of August 2019. 

_________________________ _________________________ 
David Estrin Patrick Canning 
Counsel for the Applicants Counsel for the Applicants  
Canadian Environmental Law Association            PO Box 312, F5 - 480 North Rd. 
55 University Avenue, Suite 1500 Gabriola, BC  V0R 1X0 
Toronto, ON M5J 2H7                                            Tel: 778-875-4897 
Email: davidestrin@rogers.com patrick.c.canning@gmail.com 

_________________________ 
Erin Gray 
Counsel for the Applicants 
Arbutus Law Group LLP 
132-328 Wale Rd.
Victoria, BC  V9B 0J8
Tel: 778-679-7396
Email: erin@arbutuslaw.ca

for
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Aliens, immigration and citizenship  --- Exclusion and removal — Removal from Canada — Appeals and judicial review —
Judicial review — Powers and duties of court
Test for review of decision of Convention Refugee Determination Division of Immigration and Refugee Board — Test is
correctness — Immigration Act, R.S.C. 1985, c. I-2, s. 83(1) — Convention Relating to the Status of Refugees, [1969] C.T.S.
6, art. 1F(c).
Ressortissants étrangers, immigration et citoyenneté --- Exclusion et renvoi — Renvoi du Canada — Appels et contrôle
judiciaire — Contrôle judiciaire — Pouvoirs et obligations du tribunal
Norme de contrôle d'une décision rendue par la Section du statut de réfugié de la Commission de l'immigration et du statut
de réfugié — Norme de contrôle est celle de la décision correcte — Convention relative au statut des réfugiés, [1969] R.T.C.
6, art. 1Fc).
International law --- Treaties — Relation to domestic legislation — Federal legislation
Immigration Act incorporates Convention Relating to the Status of Refugees — Interpretation to be consistent with Canada's
obligations under Convention — Objects and purpose of Convention and travaux préparatoires provide guidelines —
Immigration Act, R.S.C. 1985, c. I-2, s. 2(1) — Convention Relating to the Status of Refugees, [1969] C.T.S. 6, art. 1F(c).
Droit international --- Traités — Relation avec le droit interne — Droit statutaire fédéral
Loi sur l'immigration incorpore la Convention relative au statut des réfugiés — Interprétation doit être conforme avec les
obligations qui incombent au Canada en vertu de la Convention — Objet et but de la Convention et des travaux préparatoires
fournissent un cadre de référence — Loi sur l'immigration, L.R.C. 1985, c. I-2, art. 2(1) — Convention relative au statut des
réfugiés, [1969] R.T.C. 6, art. 1Fc).
Statutes --- Interpretation — Extrinsic aids — Statutes in pari materia
Federal statute incorporated international Convention — Interpretation adopted to be consistent with Canada's obligations under
Convention — Objects and purpose of Convention and travaux préparatoires provide guidelines — Convention Relating to the
Status of Refugees, [1969] C.T.S. 6, art. 1F(c) — Immigration Act, R.S.C. 1985, c. I-2, s. 2(1).
Droit statutaire --- Interprétation — sources externes — Lois in pari materia
Loi fédérale incorporait la Convention internationale — Interprétation doit être conforme avec les obligations qui incombent au
Canada en vertu de la Convention — Objet et but de la convention et des travaux préparatoires fournissent un cadre de référence
— Loi sur l'immigration, L.R.C. 1985, c. I-2, art. 2(1) — Convention relative au statut des réfugiés, [1969] R.T.C. 6, art. 1Fc).
The accused arrived in Canada and claimed Convention refugee status under the United Nations Convention Relating to the
Status of Refugees, as implemented by the Immigration Act. His claim was never adjudicated because he was granted permanent
residence status in Canada under an administrative program. The accused pleaded guilty to charges in Canada of conspiracy to
traffic in a narcotic. The accused was convicted and was sentenced to eight years in prison. While on parole, the accused renewed
his claim for Convention refugee status. A conditional deportation order was issued against the accused. The Convention
Refugee Determination Division of the Immigration and Refugee Board denied the accused's claim for Convention refugee
status. The board held that the accused was not a Convention refugee because he was excluded by art. 1F(c) of the Convention,
which provides that the Convention does not apply to a person who "has been guilty of acts contrary to the purposes and

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/STS.II/View.html?docGuid=I10b717d2201263f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/STS.II.5/View.html?docGuid=I10b717d2201263f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.Default)
http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/STS.II.5.d/View.html?docGuid=I10b717d2201263f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.History*oc.Default)


Pushpanathan v. Canada (Minister of Employment & Immigration), 1998 CarswellNat 830
1998 CarswellNat 830, 1998 CarswellNat 831, [1998] 1 S.C.R. 982, [1998] S.C.J. No. 46...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3

principles of the United Nations." The accused applied for judicial review. The application was dismissed by the Federal Court,
Trial Division. The court certified as a serious question of general importance for consideration whether it was an error of law
for the board to interpret art. 1F(c) to exclude from refugee status an individual guilty of a serious narcotics offence committed
in Canada. The Federal Court of Appeal answered "no" and upheld the decision of the Trial Division. The accused appealed.
Held:  The appeal was allowed by a majority.
Per Bastarache J. (L'Heureux-Dubé, Gonthier and McLachlin JJ. concurring): Applying a pragmatic and functional analysis
of the Immigration Act, the standard of review of the board's decision is the correctness standard. Pursuant to s. 83(1) of the
Act, the certification of "a serious question of general importance" is the trigger by which an appeal is justified. The purpose of
the Convention and of art. 1F(c) is to confer minimum human rights protection. The expertise of the board was in evaluating
whether the criteria for refugee status have been met and in assessing the nature of the risk of persecution faced by an applicant
if returned to his/her country of origin. The relationship between the expertise of the board and art. 1F(c) was remote. There
was no indication that the board's experience with previous factual determinations of risk of persecution gave it any added
insight into the meaning or desirable future development of that provision. The legal principle here was easily separable from
the undisputed facts of the case and would have wide precedential value. The factual expertise of the board did not assist the
board in the interpretation of this general legal principle. The board was not performing a managing or supervisory function.
The board itself was not responsible for policy evolution. The absence of a strong privative clause militated against deference.
The purpose of incorporating art. 1F(c) in the Immigration Act is to implement the underlying Convention; thus, the
interpretation adopted must be consistent with Canada's obligations under the Convention. The wording of the Convention and
the rules of treaty interpretation apply to determining the meaning of art. 1F(c) in domestic law. The extremely general words
in art. 1F(c) are not so unambiguous as to foreclose examination of other indications of the proper scope of the provision. The
purpose and context of the Convention in its entirety, as well as the purpose of the individual provision in question as suggested
by the travaux préparatoires, provide helpful interpretative guidelines.
Article 1 of the Convention defines who is a refugee. Article 1F enumerates categories of persons excluded from the definition.
Article 33 of the Convention allows for the refoulement of a bona fide refugee to his/her native country where he/she poses a
danger to the security of the country of refuge or to the safety of the community. The acts described in art. 1F are distinct from
the grounds for refoulement in art. 33. Article 1F(c) is not limited to acts performed outside the country of refuge. Article 1F(c)
focuses on the time when refugee status is obtained. Any act performed before obtaining refugee status must be considered
relevant pursuant to art. 1F(c). The rationale of art. 1F is that those who are responsible for the persecution which creates
refugees should not enjoy the benefits of a Convention designed to protect those refugees. Given the general purposes of the
Convention and the indications in the travaux préparatoires as to the scope of arts. 1F(a) and 1F(c), the purpose of art. 1F(c) is to
exclude those individuals responsible for serious, sustained or systemic violations of fundamental human rights which amount
to persecution in a non-war setting. Article 1F(c) may be applicable to nonstate actors.
Where there is a consensus in international law that particular acts constitute sufficiently serious and sustained violations of
fundamental human rights so as to amount to persecution or are explicitly recognized as contrary to the purposes and principles
of the United Nations, then art. 1F(c) will apply. Where a widely accepted international agreement or United Nations resolution
explicitly declares that certain acts are contrary to the purposes and principles of the United Nations, there is a strong indication
that those acts will fall within art. 1F(c). Where such declarations or resolutions represent a reasonable consensus of the
international community, that designation should be considered determinative. Determinations by the International Court of
Justice may be compelling. Acts which a domestic court is able for itself to characterize as serious, sustained and systemic
violations of fundamental human rights constituting persecution are within art. 1F(c). Where the rule which has been violated
is very near the core of the most valued principles of human rights and is recognized as immediately subject to international
condemnation and punishment, even an isolated violation could lead to an exclusion under art. 1F(c). The status of a violated
rule as a universal jurisdiction offence would be a compelling indication that even an isolated violation constitutes persecution.
A serious and sustained violation of human rights amounting to persecution may also arise from a particularly egregious factual
situation, including the extent of the complicity of the claimant.
Article 1F(b) excludes from the protection of the Convention a person who has committed a serious nonpolitical crime outside
the country of refuge prior to his/her admission to that country as a refugee. This suggested that even a serious nonpolitical
crime such as drug trafficking should not be included in art. 1F(c). International trafficking in drugs was an extremely serious
problem which the United Nations has taken extraordinary measures to eradicate. However, there is no clear indication that
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the international community recognizes drug trafficking as a sufficiently serious and sustained violation of fundamental human
rights as to amount to persecution, either through a specific designation as an act contrary to the purposes and principles of
the United Nations, or through international instruments which otherwise indicate that trafficking is a serious violation of
fundamental human rights. Individuals should not be deprived of essential protections contained in the Convention for having
committed those acts. Other provisions in the Convention and the Act deal with the expulsion of individuals who present a
threat to Canadian society and the grounds for such determination are wider and more clearly articulated. The scope of art. 1F(c)
of the Convention, as incorporated in domestic law by s. 2(1) of the Act, does not preclude the Minister from taking appropriate
measures to ensure the safety of Canadians.
Per Cory J. (dissenting) (Major J. concurring): The applicable standard of review is one of correctness. It is a question of law as
to what constitutes an act "contrary to the purposes and principles of the United Nations" for the purposes of the Convention.
The Immigration and Refugee Board must be accorded some deference in its findings of fact, but that deference should not be
extended to a finding on a question of law. The board cannot be said to have any particular expertise in legal matters.
The Convention should be interpreted to provide the greatest protection of human rights. Guidance provided by interpretive
aids such as the travaux préparatoires and subsequent practice must be considered in light of the existing state of the law and
international understandings. There should be consistency with regard to state practice, but the interpretation of state practice
should be adjusted to take into account evolving ideas, principles in international law and contemporary conditions.
Serious or systemic violations of human rights would be conduct contrary to the purposes and principles of the United Nations.
However, defining acts contrary to the purposes and principles of the United Nations need not be limited to the consideration
of the protection of human rights, nor should the category of acts be restricted to acts expressly declared to be contrary to the
purposes and principles of the United Nations. Significant trafficking in a dangerous illicit drug can be termed an act which is
contrary to the purposes and principles of the United Nations and form the basis of exclusion from refugee status pursuant to
art. 1F(c). Illicit drug trafficking is recognized, both legally and practically, as an activity that is a domestic criminal offence
and occasions very serious and significant harm in the international community. The additional factor which distinguishes illicit
drug trafficking from some other "crimes of international concern" or United Nations initiatives is the nature and gravity of the
harm to people in countries around the world and to the international community as a whole that results from this activity. Many
of the purposes and principles of the United Nations are undermined, directly or indirectly, by the international trade in illicit
drugs. At least some individuals who participated in and contributed to this activity must be considered to have committed acts
contrary to the purposes and principles of the United Nations.
Statements by the international community including conventions and General Assembly resolutions on the subject of illicit
drug trafficking reflected an acute awareness of the nature and gravity of the problem and a severe condemnation of the activities
that gave rise to the problem. The United Nations has never specifically declared that drug trafficking is contrary to its purposes
and principles, but it has clearly and frequently recognized and denounced the evils of this activity. Many statements reflected
an awareness that trafficking threatened essential aspects of the purposes and principles of the United Nations. Those engaged
in trafficking in illicit drugs were responsible, directly or indirectly, for harms that were so widespread and so severe that they
undermined the very purposes and principles underpinning the United Nations. Thus, their actions must be considered as "acts
contrary to the purposes and principles of the United Nations" and come within the exclusion in art. 1F(c). A distinction should
be drawn based on the type and scale of activities involved in illicit drug trafficking as well as the nature and quantity of drugs
involved. A distinction was made between those actually engaged in trafficking and those who were merely consumers. The
latter were often victims themselves and did not bear the same responsibility.
Although not every domestic narcotics offence provided a basis for exclusion under art. 1F(c) of the Convention, the accused
should, as a result of his conduct, be excluded. The accused was an important participant in a large scale drug operation with
an organized group trafficking in heroin. He abused his status in Canada and jeopardized the lives, health and welfare of many.
He demonstrated his danger to Canadian society and to the international community. He should not remain in Canada.
L'accusé est arrivé au Canada et a revendiqué le statut de réfugié aux termes de la Convention relative au statut des réfugiés
des Nations Unies, mise en application par la Loi sur l'immigration. Sa demande n'a jamais été l'objet d'une décision car il
s'est vu reconnaître le statut de résident permanent du Canada en application d'un programme administratif. L'accusé a plaidé
coupable au Canada à des accusations de complot en vue de faire le trafic d'un stupéfiant. L'accusé a été trouvé coupable et
a été condamné à huit ans d'emprisonnement. Bénéficiant d'une libération conditionnelle, l'accusé a renouvelé sa demande de
reconnaissance du statut de réfugié. Une mesure d'expulsion conditionnelle a été prise contre l'accusé. La Section du statut du
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réfugié de la Commission de l'immigration et du statut de réfugié a rejeté la demande de statut de réfugié de l'accusé. La Section
du statut du réfugié a décidé que l'accusé n'était pas un réfugié au sens de la Convention parce qu'il était visé par l'exclusion
prévue à l'art. 1Fc) de la Convention, lequel prévoit que la Convention ne s'applique pas aux personnes qui « se sont rendues
coupables d'agissements contraires aux buts et aux principes des Nations Unies ». L'accusé a présenté une demande de contrôle
judiciaire. La demande a été rejetée par la Section de première instance de la Cour fédérale. Le tribunal a certifié comme étant
une question grave de portée générale à être examinée le fait de déterminer si c'était une erreur de droit pour la Commission
d'interpréter l'art. 1Fc) de manière à exclure du statut de réfugié un individu coupable d'une grave infraction liée aux stupéfiants
commise au Canada. La Cour d'appel fédérale a répondu « non » et a confirmé le jugement de la Section de première instance.
L'accusé a formé un pourvoi à l'encontre de cette décision.
Arrêt: Le pourvoi a été accueilli à la majorité.
Bastarache, J. (L'Heureux-Dubé, Gonthier et McLachlin, JJ., souscrivant) : Appliquant une analyse pragmatique et fonctionnelle
de la Loi sur l'immigration, la norme de contrôle de la décision de la Commission est la norme de la décision correcte. En vertu
de l'art. 83(1) de la Loi, sans la certification d'une « question grave de portée générale », l'appel ne serait pas justifié. L'objectif
de la Convention et de son art. 1Fc) est de conférer un minimum de protection des droits de la personne. L'expertise de la
Commission consistait à évaluer si les critères nécessaires pour obtenir le statut de réfugié avaient été respectés et à apprécier
la nature du risque de persécution auquel serait confronté le demandeur s'il était renvoyé dans son pays d'origine. Le lien entre
l'expertise de la Commission et l'art. 1Fc) était ténu. Rien n'indiquait que l'expérience acquise par la Commission en matière
de détermination du risque de persécution lui aurait donné quelque connaissance supplémentaire du sens ou de l'évolution
souhaitable de cette disposition. En l'espèce, le principe de droit pouvait facilement être séparé des faits non contestés de l'affaire
et aurait sans aucun doute une grande valeur comme précédent. L'expérience factuelle de la Commission ne lui a été d'aucun
secours pour l'interprétation de ce principe de droit général. La Commission n'accomplissait pas une fonction de gestion ou de
surveillance. La Commission elle-même n'était pas responsable de l'élaboration de politiques. L'absence d'une clause privative
stricte militait contre la retenue judiciaire.
L'objet de l'incorporation de l'art. 1Fc) à la Loi sur l'immigration est de mettre en application la Convention sous-jacente; ainsi,
l'interprétation adoptée doit être compatible avec les obligations du Canada en vertu de la Convention. Le texte de la Convention
et les règles d'interprétation des traités s'appliquent pour déterminer le sens de l'art. 1Fc) en droit interne. Les mots extrêmement
généraux employés à l'art. 1Fc) ne sont pas clairs au point d'interdire tout examen des autres indications quant au sens à donner
à cette disposition. L'objet et le contexte de la Convention dans son ensemble, ainsi que l'objet de la disposition en cause tel
qu'il ressort des travaux préparatoires, fournit un cadre de référence utile pour l'interprétation.
L'article premier de la Convention définit qui est un réfugié. L'article. 1Fc) énumère les catégories de personnes exclues de
la définition. L'article 33 de la Convention permet le renvoi d'un réfugié vers son pays natal s'il constitue un danger pour la
sécurité du pays d'accueil ou pour la sécurité de la communauté. Les actes décrits à l'art. 1F sont distincts des motifs de renvoi
visés à l'art. 33. L'article 1Fc) n'est pas limité aux actes commis en dehors du pays d'accueil. L'article 1Fc) se concentre sur le
moment où le statut de réfugié a été reconnu. Tout acte accompli avant la reconnaissance du statut de réfugié doit être tenu pour
pertinent au regard de l'art. 1Fc). La raison d'être de l'art. 1F est que ceux qui sont responsables d'une persécution qui crée des
réfugiés ne doivent pas pouvoir invoquer à leur profit la Convention conçue pour protéger ces réfugiés. Étant donné les objectifs
généraux de la Convention et les indications tirées des travaux préparatoires quant à la portée des art. 1Fa) et 1Fc), l'objet de
l'art. 1Fc) est d'exclure ces personnes responsables de violations graves, soutenues ou systémiques des droits fondamentaux de
la personne qui constituent une persécution dans un contexte qui n'est pas celui de la guerre. L'article 1Fc) peut s'appliquer à
une personne qui n'agit pas au nom de l'État.
L'objet de l'art. 1Fc) est d'exclure ces personnes responsables de violations graves, soutenues ou systémiques des droits
fondamentaux de la personne qui constituent une persécution dans un contexte qui n'est pas celui de la guerre. Lorsqu'il y a
consensus en droit international sur des agissements particuliers qui sont tenus pour être des violations suffisamment graves et
soutenues des droits fondamentaux de la personne pour constituer une persécution, ou qui sont explicitement reconnus comme
contraires aux buts et aux principes des Nations Unies, alors l'art. 1Fc) s'appliquera. Lorsqu'un accord international généralement
accepté ou une résolution des Nations Unies déclare explicitement que certains agissements sont contraires aux buts et aux
principes des Nations Unies, cela constitue une forte indication que ces agissements sont visés par l'art. 1Fc). Lorsque de telles
déclarations ou résolutions représentent un consensus raisonnable de la communauté internationale, cette désignation doit être
considérée comme décisive. Les décisions de la Cour internationale de justice peuvent être impératives. Les agissements qu'un
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tribunal national peut lui-même reconnaître comme des violations graves, soutenues et systémiques des droits fondamentaux
de la personne constituant une persécution sont visés par l'art. 1Fc). Lorsque la règle violée est assimilable aux principes
fondamentaux les plus sacrés des droits de la personne et est reconnue comme immédiatement sujette à réprobation et au
châtiment de la communauté internationale, même une violation isolée peut mener à une exclusion en vertu de l'art. 1Fc). Le
statut d'une règle violée en tant qu'infraction justiciable universelle serait une indication persuasive que même une violation
isolée constitue une persécution. Une violation grave et soutenue des droits de la personne constituant une persécution peut se
dégager en outre d'une situation de fait particulièrement flagrante, y compris de l'importance de la complicité du demandeur.
L'article 1Fb) exclut de la protection de la Convention la personne qui a commis un crime grave de droit commun en dehors
du pays d'accueil avant son admission dans ce pays à titre de réfugié. Ceci semble indiquer que même un crime grave de droit
commun, tel le trafic des drogues, ne doit pas être inclus dans l'art. 1Fc). Le trafic international des drogues constituait un
problème extrêmement grave que les Nations Unies ont tenté de résoudre en prenant des mesures extraordinaires. Cependant,
il n'y a aucune indication claire que la communauté internationale a considéré le trafic des drogues comme une violation
suffisamment grave et soutenue des droits fondamentaux de la personne pour constituer une persécution, soit parce qu'il a été
désigné expressément comme un acte contraire aux buts et aux principes des Nations Unies, ou parce qu'il est visé par des
instruments internationaux précisant par ailleurs que ce trafic est une violation grave des droits fondamentaux de la personne.
Des personnes ne doivent pas être privées du bénéfice des protections essentielles contenues dans la Convention pour avoir
commis de tels actes. D'autres dispositions de la Convention et de la Loi prévoient l'expulsion des personnes qui constituent un
danger pour la société canadienne, et les motifs justifiant cette mesure ont une portée plus large et sont formulés plus clairement.
La portée de l'art. 1Fc) de la Convention, incorporé au droit national par le par. 2(1) de la Loi, n'empêche pas le ministre de
prendre les mesures qui s'imposent pour assurer la sécurité des Canadiens.
Cory J., dissident (Major J., souscrivant) : La norme de contrôle applicable est celle de la décision correcte. Constitue une
question de droit la question de savoir ce qu'est un agissement « contraire aux buts et aux principes des Nations Unies » pour
l'application de la Convention. Il faut faire preuve d'une certaine retenue à l'égard des conclusions de fait de la Commission de
l'immigration et du statut de réfugié, mais cette retenue ne doit pas être étendue à ses conclusions de droit. La Commission ne
jouit pas d'une expertise particulière sur le plan juridique.
La Convention doit être interprétée de façon à protéger le mieux possible les droits de la personne. Les indications fournies
par les outils d'interprétation que sont les travaux préparatoires et la pratique ultérieurement suivie doivent être considérées à
la lumière de l'état actuel du droit et des ententes internationales. Il doit y avoir une certaine harmonisation avec l'interprétation
établie par la pratique suivie par les États, mais cette interprétation doit être adaptée selon l'évolution des notions, des principes
du droit international et des circonstances actuelles.
Des violations graves ou systémiques des droits de la personne constitueraient un comportement contraire aux buts et aux
principes des Nations Unies. Cependant, l'analyse effectuée pour déterminer ce qu'est un agissement contraire aux buts et aux
principes des Nations Unies ne doit pas se limiter à la seule étude de la protection des droits de la personne. Pas plus que la
catégorie d'agissements ne doit être limitée aux agissements déclarés expressément être contraires aux buts et aux principes des
Nations Unies. Le trafic d'une drogue illicite dangereuse, pratiqué sur une vaste échelle, peut constituer un agissement contraire
aux buts et aux principes des Nations Unies et justifier l'exclusion du statut de réfugié suivant l'art. 1Fc). Le trafic illicite des
drogues est reconnu, tant sur le plan juridique que pratique, comme une activité constituant un acte criminel à l'échelle nationale
et une source de maux très graves et très importants infligés à la communauté internationale. Le facteur supplémentaire qui
distingue le trafic des drogues illicites d'autres « crimes d'intérêt national » ou des mesures des Nations Unies est la nature et
la gravité des maux infligés aux populations dans le monde et à la communauté internationale dans son ensemble. Plusieurs
des buts et principes des Nations Unies sont minés, directement ou indirectement, par le commerce international des drogues
illicites. Les agissements d'au moins certaines des personnes qui participent et contribuent à cette activité doivent être tenus
pour contraires aux buts et aux principes des Nations Unies.
Les déclarations de la communauté internationale, y compris les conventions et les résolutions de l'Assemblée générale, sur le
sujet du trafic des drogues illicites dénotent une sensibilisation aiguë à la nature et à la gravité du problème et une condamnation
sévère des activités qui sont à l'origine de ce problème. Les Nations Unies n'ont jamais expressément déclaré que le trafic des
drogues est contraire à leurs buts et à leurs principes, mais elles ont clairement et fréquemment reconnu et dénoncé les méfaits
de cette activité. De nombreuses déclarations dénotent une sensibilisation au fait que le trafic des drogues menace des aspects
essentiels des buts et des principes des Nations Unies. Ceux qui se livrent au trafic des drogues illicites sont responsables,
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directement ou indirectement, de maux d'une ampleur telle et d'une gravité telle qu'ils sapent les buts et les principes mêmes
sur lesquels sont fondées les Nations Unies. Ainsi, il s'ensuit que leurs actes doivent être considérés comme des « agissements
contraires aux buts et aux principes des Nations Unies » et sont visés par l'exclusion prévue à l'art. 1Fc). Une distinction doit
être établie en fonction de la nature et de l'ampleur des activités en cause dans le trafic des drogues illicites ainsi qu'en fonction
de la nature et de la quantité des drogues en cause. Une distinction a été faite entre ceux qui se livraient de fait au trafic, et
ceux qui étaient simples consommateurs. Ces derniers sont souvent eux-mêmes des victimes et ne sauraient se voir imputer
la même responsabilité.
Même si toutes les infractions liées aux stupéfiants qui sont perpétrées au pays ne permettront pas d'invoquer l'exclusion prévue
à l'art. 1Fc) de la Convention, l'accusé doit, en raison des actes qu'il a commis, être exclu. L'accusé jouait un rôle important
dans une opération d'envergure avec un groupe organisé se livrant au trafic de l'héroïne. Il a abusé de son statut au Canada et a
mis en danger la vie, la santé et le bien-être de nombreuses personnes. Il a été prouvé qu'il représente un danger pour la société
canadienne ainsi que pour la communauté internationale. Il ne devrait pas demeurer au Canada.
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Generally/en général — considered
Convention Against Illicit Traffick in Narcotic Drugs and Psychotropic Substances, 1988/Convention contre le trafic illicite de
stupéfiants et de substances psychotropes, 1988, [1990] C.T.S./R.T.C. 4; 28 I.L.M. 493

Generally/en général — considered

Art. 3(5) — considered
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment/Convention contre la torture et
autres peines ou traitements cruels, inhumains ou dégradants, [1987] C.T.S./R.T.C. 36; 23 I.L.M. 1027

Generally/en général — referred to

Art. 3(1) — referred to
Convention on Psychotropic Substances, 1971/Convention sur les substances psychotropes, 1019 U.N.T.S./R.T.N.U. 175

Generally/en général — considered
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Convention Relating to the Status of Refugees, 1951/Convention relative au statut des réfugiés, 1951, [1969] C.T.S./R.T.C. 6;
189 U.N.T.S./R.T.N.U. 150

Generally/en général — considered

Art. 1F(a) — considered

Art. 1F(c) — considered
Declaration on Measures to Eliminate International Terrorism/Déclaration sur les mesures visant à éliminer le terrorisme
international, G.A. Res./Rés. AG 49/60

Generally/en général — considered
Declaration on the Principles of International Law Concerning Friendly Relations and Co-operation Among States in
Accordance with the Charter of the United Nations/Déclaration relative aux principes du droit international touchant les
relations amicales et la coopération entre les États conformément à la Charte des Nations Unies, G.A. Res./Rés. AG 2625
(XXV)

Annex/Annexe — referred to
Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman, or Degrading
Treatment or Punishment/Déclaration sur la protection de toutes les personnes contre la torture et autres peines ou traitements
cruels, inhumains ou dégradants, G.A. Res./Rés. AG 3452 (XXX)

Art. 2 — considered
Declaration on the Protection of All Persons from Enforced Disappearance/Déclaration sur la protection de toutes les personnes
contre les disparitions forcées, G.A. Res./Rés. AG 47/133

Art. 1(1) — considered

Art. 8 — referred to
Declaration to Supplement the 1994 Declaration on Measures to Eliminate International Terrorism/Déclaration complétant la
Déclaration de 1994 sur les mesures visant éliminer le terrorisme international, G.A. Res./Rés. AG 51/210

Annex/Annexe, Art. 2 — considered
Political Declaration/Déclaration politique, G.A. Res./Rés. AG S-17/2

Annex/Annexe, Art. 8 — considered
Single Convention on Narcotic Drugs, 1961/Convention unique sur les stupéfiants de 1961, 520 U.N.T.S./R.T.N.U. 204

Generally/en général — considered
United Nations International Conference on Drug Abuse and Illicit Trafficking: Conference Declaration, 1987, 26 I.L.M. 1722

Generally/en général — considered
Words and phrases considered/Termes et locutions cités

acts contrary to the purposes and principles of the United Nations

Determining the precise content of this phrase is significantly easier having defined a discrete purpose which Article 1F(c) [of
the Convention Relating to the Status of Refugees, [1969] C.T.S. 6] was intended to play within the structure and purposes of the
Convention. The parties before us presented various alternatives as to what should be included within the section and sought to
do so with a high degree of particularity. In my view, attempting to enumerate a precise or exhaustive list stands in opposition
to the purpose of the section and the intentions of the parties to the Convention. There are, however, several types of acts which
clearly fall within the section. The guiding principle is that where there is consensus in international law that particular acts
constitute sufficiently serious and sustained violations of fundamental human rights as to amount to persecution, or are explicitly
recognized as contrary to the purposes and principles of the United Nations, then Article 1F(c) will be applicable.

Several categories of acts fall within this principle. First, where a widely accepted international agreement or United Nations
resolution explicitly declares that the commission of certain acts is contrary to the purposes and principles of the United Nations,
then there is a strong indication that those acts will fall within Article 1F(c) [ . . . ] Where such declarations or resolutions
represent a reasonable consensus of the international community, then that designation should be considered determinative.
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Similarly, other sources of international law may be relevant in a court's determination of whether an act falls within Article
1F(c). For example, determinations by the International Court of Justice may be compelling [ . . . ]

[ . . . ]

The second category of acts which fall within the scope of Article 1F(c) are those which a court is able, for itself, to characterize
as serious, sustained and systemic violations of fundamental human rights constituting persecution. [ . . . ]

A serious and sustained violation of human rights amounting to persecution may also arise from a particularly egregious factual
situation, including the extent of the complicity of the applicant.

acts contrary to the purposes and principles of the United Nations

While I agree with Bastarache J. that serious or systematic violation of human rights would be conduct that is contrary to the
purposes and principles of the United Nations, with respect, I do not see that it is the only conduct that should be considered
in interpreting Article 1F(c) of the Refugee Convention [Convention Relating to the Status of Refugees, [1969] C.T.S. 6]. The
promotion of respect for human rights is one of the fundamental purposes of the United Nations. There are, however, other
purposes and principles which can be violated by the actions of an individual or a state. It may be useful to review the purposes
and principles of the United Nations set out in the Charter [Charter of the United Nations, [1945] C.T.S. 7] [ . . . ]

The determination of what constitutes an act contrary to these purposes and principles need not be limited to the consideration
of one purpose, the protection of human rights, notwithstanding the fact that it is important and that the Refugee Convention is
a human rights instrument. Although the purpose of the instrument will be taken into account in interpreting its provisions, I do
not see that in this case it must restrict the content of the exclusion so as to limit it to conduct relating directly to human rights.
All of the purposes and principles should be considered. Furthermore, some types of conduct may indirectly but significantly
contribute to the violation of human rights; I would include participation in large scale illicit drug trafficking in that category
of conduct.

POLYCENTRICITY

[ . . . ] the broad principle of "polycentricity" well known to academic commentators who suggest that it provides the
best rationale for judicial deference to non-judicial agencies. A "polycentric issue is one which involves a large number of
interlocking and interacting interests and considerations" (P. Cane, An Introduction to Administrative Law (3rd ed. 1996), at p.
35). While judicial procedure is premised on a bipolar opposition of parties, interests, and factual discovery, some problems
require the consideration of numerous interests simultaneously, and the promulgation of solutions which concurrently balance
benefits and costs for many different parties. Where an administrative structure more closely resembles this model, courts will
exercise restraint. The polycentricity principle is a helpful way of understanding the variety of criteria developed under the
rubric of the "statutory purpose".

. . .

The purpose of the Convention [Convention Relating to the Status of Refugees, [1969] C.T.S. 6] — and particularly that of the
exclusions contained in Article 1F — is clearly not the management of flows of people, but rather the conferral of minimum
human rights' protection. The context in which the adjudicative function takes place is not a "polycentric" one of give-and-take
between different groups, but rather the vindication of a set of relatively static human rights, and ensuring that those who fall
within the prescribed categories are protected.

agissements contraires aus buts et aux principes des Nations Unies

Il est beaucoup plus de déterminer la signification proécise des ces mots une fois qu'on a défini l'objet particulier que la section
Fc) de l'article premier [de la Convention relative au statut des réfugiés, 1951, [1969] R.T.C. 6] était censé viser dans le cadre
de la structure et des objets de la Convention. Les parties dans le présent pourvoi nous ont proposé divers contenus possibles
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- très détaillés - pour cette clause. À mon avis, tenter de dresser une liste précise ou exhaustive est contraire à l'objet de cette
disposition et aux intentions des parties à la Convention. Toutefois, divers types d'actes tombent clairement sous le coup de
cette clause. Le principe directeur est le suivant : s'il y a consensus en droit international sur des agissements particuliers qui
sont tenus pour être des violations suffisamment graves et soutenues des droits fondamentaux de la personne pour constituer
une persécution, ou qui sont explicitement reconnus comme contraires aux buts et aux principes des Nations Unies, la section
Fc) de l'article premier est alors applicable.

Plusieurs catégories d'agissements sont visées par ce principe. Premièrement, lorsqu'un accord international généralement
accepté ou une résolution des Nations Unies déclare explicitement que certains agissements sont contraires aux buts et aux
principes des Nations Unies, cela constitue une forte indication que ces agissements sont visés par la section Fc) de l'article
premier [ . . . ] Lorsque de telles déclarations ou résolutions représentent un consensus raisonnable de la communauté
internationale, il convient de considérer pareille désignation comme décisive. De même, d'autres sources du droit international
peuvent influer sur la décision du tribunal appelé à préciser si des agissements sont visés par la section Fc) de l'article premier.
Par exemple, les décisions de la Cour internationale de justice peuvent s'imposer [ . . . ]

[ . . . ] La deuxième catégorie d'agissements visés par la section Fc) de l'article premier comprend ceux qu'un tribunal peut lui-
même reconnaître comme des violations graves, soutenues et systémiques des droits fondamentaux de la personne constituant
une persécution [ . . . ]

Une violation grave et soutenue des droits de la personne constituant une persécution peut se dégager en outre d'une situation
de fait particulièrement flagrante, y compris de l'importance de la complicité du requérant.

agissements contraires aus buts et aux principes des Nations Unies

Même si je conviens avec le juge Bastarache qu'une violation grave ou systématique des droits de la personne constituerait un
comportement contraire aux buts et aux principes des Nations Unies, en toute déférence, je ne crois pas qu'il s'agisse du seul
comportement qui doive être pris en considération pour interpréter la section Fc) de l'article premier de la Convention relative
au statut des réfugiés [[1969] R.T.C. 6]. Certes, la promotion du respect des droits de la personne est l'un des buts fondamentaux
des Nations Unies. Il existe cependant d'autres buts et principes auxquels les actes d'un particulier ou d'un État peuvent porter
atteinte. Il peut être utile d'examiner les buts et les principes des Nations Unies dans la Charte [Charte des Nations Unies,
[1945] R.T.C. 7] [ . . . ]

L'analyse effectuée pour déterminer ce qu'est un agissement contraire à ces buts et à ces principes, ne doit pas forcément porter
sur un seul but, la protection des droits de la personne, bien qu'il s'agisse d'un but important et que la Convention relative au statut
des refugiés soit un instrument de défense des droits de la personne. Même si le but d'un instrument est pris en considération
pour en interpréter les dispositions, je ne pense pas qu'en l'espèce, il doive restreindre la portée de l'exclusion de manière qu'elle
vise seulement le comportement lié directement aux droits de la personne. Il doit être tenu compte de tous les buts et de tous
les principes. En outre, certains types de comportement peuvent concourir indirectement, mais substantiellement, à la violation
des droits de la personne; la participation au trafic des drogues illicites pratiqué sur une vaste échelle entre selon moi dans
cette catégorie.

POLYCENTRICITÉ

[ . . . ] la « polycentricité » que les universitaires connaissent bien et qui, d'après eux, justifie le mieux la retenue dont les tribunaux
judiciaires doivent faire preuve à l'endroit des organismes non judiciaires. Une [TRADUCTION] « question polycentrique
fait intervenir un grand nombre de considérations et d'intérêts entremêlés et interdépendants » (P. Cane, An introduction to
Administrative Law, (3e éd. 1996), à la p. 35). Certes, la procédure des tribunaux judiciaires repose fondamentalement sur
l'opposition biopolaire des parties, des intérêts et sur l'établissement des faits, mais certains problèmes exigent la prise en compte
de nombreux intérêts simultanément et l'adoption de solutions de nature à assurer en même temps un équilibre entre les coûts
et les bénéfices pour de nombreuses parties distinctes. Quand un régime administratif ressemble davantage à ce modèle, les
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cours de justice feront preuve de retenue. Le principe de polycentricité est utile lorsqu'il s'agit de saisir la diversité des critères
élaborés sous la rubrique de l'« objet de la loi ».

[ . . . ] L'objectif de la Convention [Convention sur le statut des réfugiés, [1969] R.T.C. 6] - et en particulier celui des
exclusions énoncées à la section Fc) de l'article premier - n'est, de toute évidence, par la gestion des flux de personnes, mais bien
l'instauration d'un régime de protection minimale des droits de la personne. Le contexte dans lequel la fonction juridictionnelle
est exercée n'est pas « polycentrique » il ne s'agit pas de concilier les intérêts de différents groupes, mais plutôt de donner effet
à un ensemble de droits de la personne assez statiques et d'assurer la protection des personnes qui appartiennent aux catégories
définies.

APPEAL from judgment reported at (1995), [1996] 2 F.C. 49, 191 N.R. 247 (Fed. C.A.), affirming (September 3, 1993), Doc.
IMM-240-93 (Fed. T.D.), dismissing application for judicial review of decision of Immigration and Refugee Board which had
rejected claim for Convention refugee status.

POURVOI à l'encontre d'un jugement publié à (1995), [1996] 2 F.C. 49, 191 N.R. 247 (C.F. (Appel)), confirmant (3 septembre
1993), no IMM-240-93 (C.F. (1re inst.)), qui a rejeté une requête en contrôle judiciaire d'une décision de la Commission de
l'immigration et du statut de réfugié qui a rejeté une demande du statut de réfugié au sens de la Convention.

Bastarache J. (L'Heureux-Dubé, Gonthier and McLachlin JJ. concurring):

1      This appeal raises two important questions relating to who may be admitted to Canada as a refugee: first, the proper
standard of judicial review over decisions of the Immigration and Refugee Board; second, the meaning of the exclusion from
refugee status of those who are "guilty of acts contrary to the purposes and principles of the United Nations". That exclusion,
in Article 1F(c) of the United Nations Convention Relating to the Status of Refugees, Can. T.S. 1969 No. 6, is incorporated
into Canadian law by s. 2(1) of the Immigration Act, R.S.C. 1985, c. I-2, requiring a definition of that phrase with respect to
the domestic law of Canada.

1. Factual Background

2      The relevant facts in this case are not the subject of dispute. The appellant, Veluppillai Pushpanathan, left his native
Sri Lanka in 1983 and spent time in India and France before arriving in Canada, via Italy, on March 21, 1985. He claimed
Convention refugee status under the Immigration Act (formerly Immigration Act, 1976, S.C. 1976-77, c. 52). The basis of the
claim was that he had previously been detained by the Sri Lankan authorities for his political activities and would likely suffer
persecution if returned to his country of citizenship. This claim was never adjudicated, however, as the appellant was granted
permanent residence status in May 1987 under an administrative program, and was entitled to remain in Canada on that basis.

3      In December 1987, the appellant was arrested along with seven others on charges of conspiracy to traffic in a narcotic
under s. 423(1)(d) of the Criminal Code, R.S.C. 1970, c. C-34, and s. 4(1) of the Narcotic Control Act, R.S.C. 1970, c. N-1.
The appellant pleaded guilty to the offence and was among five of the group who were convicted. The appellant himself sold
brown heroin to an RCMP officer on at least three occasions; at the time of the arrest, the group to which Mr. Pushpanathan
belonged possessed heroin with a street value of some $10 million. Mr. Pushpanathan was sentenced to eight years in prison,
while his co-conspirators received between four-and ten-year terms each.

4      On September 23, 1991, the appellant, then on parole, renewed his claim to Convention refugee status under the United
Nations Convention Relating to the Status of Refugees (the "Convention"), as implemented by the Immigration Act (the "Act").
I describe the application as a renewal because it is unclear that the initial claim made in March 1985 was ever abandoned. On
June 22, 1992, a conditional deportation order was issued by Employment and Immigration Canada against Mr. Pushpanathan
under s. 27(1)(d) and s. 32.1(2) of the Act, which provide that a permanent resident who has been convicted of an offence for
which a sentence of more than six months' imprisonment has been imposed, may be deported. Since the deportation pursuant
to those sections is conditional upon a determination that the claimant is not a Convention refugee, Mr. Pushpanathan's claim
to Convention refugee status was referred to the Convention Refugee Determination Division of the Immigration and Refugee

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995393894&pubNum=0005155&originatingDoc=I10b717d2201263f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995393894&pubNum=0005155&originatingDoc=I10b717d2201263f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004842&cite=197SCUK1976&originatingDoc=I10b717d2201263f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Default)
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Board. The Board decided that the appellant was not a Convention refugee. The Federal Court, Trial Division and the Federal
Court of Appeal refused to reverse that decision on an application for judicial review. Mr. Pushpanathan appeals to this Court.

II. Statutory Framework

5      Section 2(1) of the Act defines a "Convention refugee" as:

... any person who

(a) by reason of a well-founded fear of persecution for reasons of race, religion, nationality, membership in a particular
social group or political opinion,

(i) is outside the country of the person's nationality and is unable, or, by reason of that fear, is unwilling to avail
himself of the protection of that country...

but does not include any person to whom the Convention does not apply pursuant to section E or F of Article 1 thereof,
which sections are set out in the schedule to this Act.

6      That article of the Convention reads:

Article 1

Definition of the Term 'Refugee'
. . . . .

F. The provisions of this Convention shall not apply to any person with respect to whom there are serious reasons for
considering that:

(a) he has committed a crime against peace, a war crime, or a crime against humanity, as defined in the international
instruments drawn up to make provision in respect of such crimes;

(b) he has committed a serious non-political crime outside the country of refuge prior to his admission to that country
as a refugee;

(c) he has been guilty of acts contrary to the purposes and principles of the United Nations.

7      Persons described in these paragraphs cannot benefit from any of the protections of the Convention. They are denied
refugee status from the outset.

8      The importance of the exclusions found in Article 1 can only be understood in the context of other sections of the Convention
which describe the limited conditions under which bona fide refugees may be denied the benefits of their status:

Article 33

Prohibition of Expulsion or Return ('Refoulement')

1. No Contracting State shall expel or return ('refouler') a refugee in any manner whatsoever to the frontiers of territories
where his life or freedom would be threatened on account of his race, religion, nationality, membership of a particular
social group or political opinion.

2 The benefit of the present provision may not, however, be claimed by a refugee whom there are reasonable grounds for
regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of
a particularly serious crime, constitutes a danger to the community of that country.

9      The precise circumstances in which Article 33(2) is satisfied are defined with greater particularity in the Act:
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53.(1) Notwithstanding subsections 52(2) and (3) [which describe the Minister's deportation power], no person who is
determined under this Act or the regulations to be a Convention refugee ... shall be removed from Canada to a country
where the person's life or freedom would be threatened for reasons of race, religion, nationality, membership in a particular
social group or political opinion unless

(a) the person is a member of an inadmissible class described in paragraph 19(1)(c) or subparagraph 19(1)(c.1)(i) and
the Minister is of the opinion that the person constitutes a danger to the public in Canada; or

(b) the person is a member of an inadmissible class described in paragraph 19(1)(e), (f), (g), (j), (k) or (l) and the
Minister is of the opinion that the person constitutes a danger to the security of Canada.

10      The paragraph potentially applicable to the appellant's situation is 19(1)(c):

Exclusion and Removal

Inadmissible Classes

19.(1) No person shall be granted admission who is a member of any of the following classes:

. . . . .
(c) persons who have been convicted in Canada, of an offence that may be punishable under any Act of Parliament
by a maximum term of imprisonment often years or more;

11      Other grounds justifying the refoulement of a refugee described in s. 19 include: conviction outside of Canada for an
offence which, if committed in Canada, would be subject to a maximum term of imprisonment of ten years or more (19(1)(c.1)
(i)); previous acts of terrorism, espionage, or subversion of democratic government, or grounds to believe that such acts will be
committed in the future (19(1)(e) and (f)); grounds to believe that an individual will engage in violence in Canada (19(1)(g));
commission of war crimes or crimes against humanity (19(1)(j)); persons who constitute a danger to the security of Canada
(19(1)(k)); and, membership or participation in a government engaged in terrorism, systematic or gross human rights violations,
or war crimes or crimes against humanity (19(1)(l)).

12      Where one of these grounds is found to exist, the Minister must then make the added determination that the person poses
a danger to the safety of the public or to the security of the country under s. 53(1)(a) or (b) respectively in order to justify
refoulement.

13      By contrast, persons falling within Article 1F of the Convention are automatically excluded from the protections of the Act.
Not only may they be returned to the country from which they have sought refuge without any determination by the Minister
that they pose a threat to public safety or national security, but their substantive claim to refugee status will not be considered.
The practical implications of such an automatic exclusion, relative to the safeguards of the s. 19 procedure, are profound.

14      It is against this background that the interpretation of the exclusion contained in Article 1F(c) of the Convention must
be considered.

III. Judicial History

A. The Immigration and Refugee Board

15      The panel of the Immigration and Refugee Board ruled that Mr. Pushpanathan was not a refugee by virtue of the exclusion
clause in Article 1F(c). It also found that by trafficking in narcotics, the appellant had committed a crime against humanity
under Article 1F(a). The parties agree that this finding was in error and have not argued the point in any of the appeals.

16      Citing numerous United Nations conventions, the panel considered it "clear that for many years the United Nations has
devoted a great deal of time and energy to the suppression of illicit traffic in drugs". The panel accepted that suppression of
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this traffic is one of the purposes and principles of the United Nations, and that trafficking in heroin was an action against those
purposes and principles. It also rejected the assertion that Article 1F(c) should apply only to state agents, or only to crimes
committed outside the country of refuge.

B. Application for Judicial Review to the Federal Court, Trial Division

17      An application for judicial review under s. 82.1(1) of the Act was made to the Federal Court, which dismissed the
application: [1993] F.C.J. No. 870 (Fed. T.D.) (QL). McKeown J. found that the Board had "reasonably concluded" and that
there were "serious reasons for considering" that the appellant was excluded by Article 1F(c) of the Convention. First, the
court held that it was reasonable to conclude that initiatives to counter drug trafficking could be construed as part of the United
Nations' purposes and principles, although it suggested that, in some instances, the article might not apply because of the nature
of the violation. Second, the court rejected the claim that Article 1F(c) should only apply to state actors. Third, the court found
there was no room under Article 1F(c) for the weighing of the nature of the offence committed against the risk of persecution
faced by the applicant.

18      Notwithstanding these findings, the court did certify "that a serious question of general importance is involved", giving
the applicant a right of appeal to the Federal Court of Appeal under s. 83(1) of the Act. The court formulated the question in the
following terms: "Is it an error of law for the Refugee Division [of the Immigration and Refugee Board] to interpret section F(c)
of Article 1 of the United Nations Convention relating to the Status of Refugees to exclude from refugee status an individual
guilty of a serious Narcotic Control Act offence committed in Canada?"

C. Certified Question in the Federal Court of Appeal

19      The Federal Court of Appeal unanimously upheld the decision of the Trial Division: (1995), [1996] 2 F.C. 49 (Fed. C.A.).
It resolved the question before the court into four issues (at p. 57):

(1) Does Article 1F(c) of the Convention apply to acts committed by a refugee claimant in the country of refuge after
his arrival there?

(2) Can Article 1F(c) apply to a person already convicted of such acts?

(3) Can Article 1F(c) apply to a person in respect of acts not committed on behalf of a state or government?

(4) Is the act of conspiring to traffic in narcotics an act contrary to the purposes and principles of the United Nations?

20      Stayer J.A., speaking for the court, began his analysis by considering the rules of interpretation which ought to apply
in determining the scope of Article 1F(c). He observed that treaty interpretation rules may be used as an aid where, as here,
a statute incorporates a treaty. He found that, in any event, since the treaty article is adopted verbatim in the statute, treaty
interpretation rules certainly apply. Under this standard, he held that those "arguably more relaxed rules" allow for consideration
of such factors as other provisions of the treaty, even those not implemented in, or incorporated by, the statute, and the travaux
préparatoires. However, Strayer J.A. observed that "none of the rules of interpretation of statutes or treaties authorize a court to
ignore completely the express terms of the language finally adopted in the treaty or the statute in favour of vague expressions of
intention derived from extrinsic sources which fail to demonstrate ambiguity in the text of the treaty or adopting statute" (p. 59).
Finding the travaux préparatoires confusing and reflecting the intentions of only a small number of signatories, the court rejected
their use as an interpretative guide, preferring to "place the most emphasis on the final text as approved" (p. 60). Moreover,
he assumed that, like statutes, individual treaty provisions have some distinct purpose and meaning unless it is impossible
to ascribe one. Finally, in considering the proper interpretative approach to the exclusions from refugee status, Strayer J.A.
asserted that there was to be no presumption in favour of a narrow construction simply because the treaty was a human rights
instrument. Rather, exceptions to "the extraordinary right of refuge" were to be construed in a manner "most agreeable to justice
and reason" (p. 61).
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21      With this approach in place, the court found, first, that Article 1F(c) can apply to acts committed in the country of refuge;
second, that it may apply to a person previously convicted for these acts; third, that it may apply to a person not acting on behalf
of a state or government; and, fourth, that conspiring to traffic in narcotics is an act contrary to the purposes and principles of
the United Nations. The appellant was therefore not a refugee under the exclusion clause contained in Article 1F(c).

IV. Issues

22      Three issues must be addressed for the determination of this appeal. First, what is the standard of review to be applied to
the decision of the Immigration and Refugee Board? Second, how do the rules of treaty interpretation apply to the determination
of the meaning of Article 1F(c)? Third, does the appellant's act of drug trafficking fall within the definition of "acts contrary
to the purposes and principles of the United Nations"?

V. Analysis

A. Standard of Review

23      Neither in the decisions below, nor in the written submissions before this Court, was the issue of the proper standard of
review of the decision of the Convention Refugee Determination Division of the Immigration and Refugee Board addressed.
McKeown J., at the Trial Division level, did find that the Board had "reasonably concluded" and that there were "serious reasons
for considering" that the appellant was excluded by Article 1F(c) of the Convention, implying a standard of reasonableness.
However, in certifying the question to be posed to the Court of Appeal, he asked whether the Board's determination was an
"error of law", suggesting a standard of correctness. The Court of Appeal confined itself to answering the certified question.
The court did not consider what standard of review had been applied below, nor whether that was the correct standard.

24      Nevertheless, s. 83(1) requires such an inquiry. It states:

83. (1) A judgment of the Federal Court — Trial Division on an application for judicial review ... may be appealed to the
Federal Court of Appeal only if the Federal Court — Trial Division has at the time of rendering judgment certified that a
serious question of general importance is involved and has stated that question. [Emphasis added.]

25      The certification of a "question of general importance" is the trigger by which an appeal is justified. The object of the
appeal is still the judgment itself, not merely the certified question. One of the elements necessary for the disposition of an
application for judicial review is the standard of review of the decision of the administrative tribunal whose decision is being
reviewed, and that question is clearly in issue in this case. Reluctant as this Court is to decide issues not fully argued before it,
determining the standard of review is a prerequisite to the disposition of this case.

26      The central inquiry in determining the standard of review exercisable by a court of law is the legislative intent of
the statute creating the tribunal whose decision is being reviewed. More specifically, the reviewing court must ask: "[W]as
the question which the provision raises one that was intended by the legislators to be left to the exclusive jurisdiction of the
Board?" (Pasiechnyk v. Saskatchewan (Workers' Compensation Board)), [1997] 2 S.C.R. 890 (S.C.C.) at para. 18, per Sopinka
J.).

27      Since Syndicat national des employés de la commission scolaire régionale de l'Outaouais v. Union des employés de
service, local 298, [1988] 2 S.C.R. 1048 (S.C.C.), this Court has determined that the task of statutory interpretation requires
a weighing of several different factors, none of which are alone dispositive, and each of which provides an indication falling
on a spectrum of the proper level of deference to be shown the decision in question. This has been dubbed the" pragmatic and
functional" approach. This more nuanced approach in determining legislative intent is also reflected in the range of possible
standards of review. Traditionally, the "correctness" standard and the "patent unreasonableness" standard were the only two
approaches available to a reviewing court. But in Canada (Director of Investigation& Research) v. Southam Inc., [1997] 1
S.C.R. 748 (S.C.C.), a "reasonableness simpliciter" standard was applied as the most accurate reflection of the competence
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intended to be conferred on the tribunal by the legislator. Indeed, the Court there described the range of standards available as
a "spectrum" with a "more exacting end" and a "more deferential end" (para. 30).

28      Although the language and approach of the "preliminary", "collateral" or "jurisdictional" question has been replaced by
this pragmatic and functional approach, the focus of the inquiry is still on the particular, individual provision being invoked and
interpreted by the tribunal. Some provisions within the same Act may require greater curial deference than others, depending on
the factors which will be described in more detail below. To this extent, it is still appropriate and helpful to speak of "jurisdictional
questions" which must be answered correctly by the tribunal in order to be acting intra vires. But it should be understood that a
question which" goes to jurisdiction" is simply descriptive of a provision for which the proper standard of review is correctness,
based upon the outcome of the pragmatic and functional analysis. In other words, "jurisdictional error" is simply an error on
an issue with respect to which, according to the outcome of the pragmatic and functional analysis, the tribunal must make a
correct interpretation and to which no deference will be shown.

(1) Factors To Be Taken Into Account

29      The factors to be taken into account in determining the standard of review have been canvassed in a number of recent
decisions of this Court, and may be divided into four categories.

(i) Privative Clauses

30      The absence of a privative clause does not imply a high standard of scrutiny, where other factors bespeak a low standard.
However, the presence of a" full" privative clause is compelling evidence that the court ought to show deference to the tribunal's
decision, unless other factors strongly indicate the contrary as regards the particular determination in question. A full privative
clause is "one that declares that decisions of the tribunal are final and conclusive from which no appeal lies and all forms of
judicial review are excluded" (Pasiechnyk, supra, at para. 17, per Sopinka J.). Unless there is some contrary indication in the
privative clause itself, actually using the words "final and conclusive" is sufficient, but other words might suffice if equally
explicit (C.J.A., Local 579 v. Bradco Construction Ltd., [1993] 2 S.C.R. 316 (S.C.C.) at pp. 331 and 333). At the other end of
the spectrum is a clause in an Act permitting appeals, which is a factor suggesting a more searching standard of review.

31      Some Acts will be silent or equivocal as to the intended standard of review. The Court found in Bradco that the submission
of a dispute to a" final settlement" of an arbitrator was "somewhere between a full privative clause and a clause providing for
full review by way of appeal" (pp. 331 and 333). Sopinka J. went on to examine other factors to determine that some degree of
deference was owed to the arbitrator's ruling. In essence, a partial or equivocal privative clause is one which fits into the overall
process of evaluation of factors to determine the legislator's intended level of deference, and does not have the preclusive effect
of a full privative clause.

(ii) Expertise

32      Described by Iacobucci J. in Southam, supra, at para. 50, as" the most important of the factors that a court must consider
in settling on a standard of review", this category includes several considerations. If a tribunal has been constituted with a
particular expertise with respect to achieving the aims of an Act, whether because of the specialized knowledge of its decision-
makers, special procedure, or non-judicial means of implementing the Act, then a greater degree of deference will be accorded.
In Southam, the Court considered of strong importance the special make-up and knowledge of the Competition Act tribunal
relative to a court of law in determining questions concerning competitiveness in general, and the definition of the relevant
product market in particular.

33      Nevertheless, expertise must be understood as a relative, not an absolute concept. As Sopinka J. explained in Bradco,
supra, at p. 335: "On the other side of the coin, a lack of relative expertise on the part of the tribunal vis-à-vis the particular
issue before it as compared with the reviewing court is a ground for a refusal of deference" (emphasis added). Making an
evaluation of relative expertise has three dimensions: the court must characterize the expertise of the tribunal in question; it
must consider its own expertise relative to that of the tribunal; and it must identify the nature of the specific issue before the
administrative decision-maker relative to this expertise. Many cases have found that the legislature has intended to grant a wide
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margin for decision-making with respect to some issues, while others are properly subject to a correctness standard. Those cases
are discussed in the fourth section below, the "Nature of the Problem". The criteria of expertise and the nature of the problem
are closely interrelated.

34      Once a broad relative expertise has been established, however, the Court is sometimes prepared to show considerable
deference even in cases of highly generalized statutory interpretation where the instrument being interpreted is the tribunal's
constituent legislation. In Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557 (S.C.C.), the B.C.
Securities Commission's definition of the highly general question of what constituted a" material change" under the Securities
Act was subjected to an unreasonableness standard, lacobucci J. stated that "[c]ourts have also enunciated a principle of deference
that applies not just to the facts as found by the tribunal, but also to the legal questions before the tribunal in the light of its role
and expertise" (p. 590). This can include the interpretation of a statute which requires recourse to the treaty which it was intended
to implement, as was the case in National Corn Growers Assn. v. Canada (Canadian Import Tribunal), [1990] 2 S.C.R. 1324
(S.C.C.), where a patently unreasonableness test was applied to the interpretation of a treaty provision because the regulatory
and economic nature of the determination counselled deference notwithstanding the generality of its application.

35      In short, a decision which involves in some degree the application of a highly specialized expertise will militate in favour
of a high degree of deference, and towards a standard of review at the patent unreasonableness end of the spectrum.

(iii) Purpose of the Act as a Whole, and the Provision in Particular

36      As Iacobucci J. noted in Southam, supra, at para. 50, purpose and expertise often overlap. The purpose of a statute is often
indicated by the specialized nature of the legislative structure and dispute-settlement mechanism, and the need for expertise is
often manifested as much by the requirements of the statute as by the specific qualifications of its members. Where the purposes
of the statute and of the decision-maker are conceived not primarily in terms of establishing rights as between parties, or as
entitlements, but rather as a delicate balancing between different constituencies, then the appropriateness of court supervision
diminishes. Thus, in National Corn Growers, supra, at p. 1336, Wilson J. characterized the function of the board in question
as one of "management", partially because of the specialized knowledge of the members of the board, but also because of the
range of remedies available upon a determination, including the imposition of countervailing duties by the Minister (at p. 1346).
In Southam, the Court found (at para. 48) that the "aims of the Act are more 'economic' than they are strictly 'legal'" because the
broad goals of the Act "are matters that business women and men and economists are better able to understand than is a typical
judge". This conclusion was reinforced by the creation in the statute of a tribunal with members having a special expertise
in those domains. Also of significance are the range of administrative responses, the fact that an administrative commission
plays a" protective role" vis-à-vis the investing public, and that it plays a role in policy development; Pezim, supra, at p. 596.
That legal principles are vague, open-textured, or involve a "multi-factored balancing test" may also militate in favour of a
lower standard of review (Southam, at para. 44). These considerations are all specific articulations of the broad principle of
"polycentricity" well known to academic commentators who suggest that it provides the best rationale for judicial deference to
non-judicial agencies. A "polycentric issue is one which involves a large number of interlocking and interacting interests and
considerations" (P. Cane, An Introduction to Administrative Law (3rd ed. 1996), at p. 35). While judicial procedure is premised
on a bipolar opposition of parties, interests, and factual discovery, some problems require the consideration of numerous interests
simultaneously, and the promulgation of solutions which concurrently balance benefits and costs for many different parties.
Where an administrative structure more closely resembles this model, courts will exercise restraint. The polycentricity principle
is a helpful way of understanding the variety of criteria developed under the rubric of the "statutory purpose".

(iv) The "Nature of the Problem": A Question of Law or Fact?

37      As mentioned above, even pure questions of law may be granted a wide degree of deference where other factors of
the pragmatic and functional analysis suggest that such deference is the legislative intention, as this Court found to be the
case in Pasiechnyk, supra. Where, however, other factors leave that intention ambiguous, courts should be less deferential of
decisions which are pure determinations of law. The justification for this position relates to the question of relative expertise
mentioned previously. There is no clear line to be drawn between questions of law and questions of fact, and, in any event,
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many determinations involve questions of mixed law and fact. An appropriate litmus test was set out in Southam, supra, at
para. 37, by lacobucci J., who stated:

Of course, it is not easy to say precisely where the line should be drawn; though in most cases it should be sufficiently
clear whether the dispute is over a general proposition that might qualify as a principle of law or over a particular set of
circumstances that is not apt to be of much interest to judges and lawyers in the future.

This principle was also articulated by L'Heureux-Dubé J. in Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554 (S.C.C.)
at pp. 599-600, who sought to clarify the limitations of distinctions based on this criterion:

In general, deference is given on questions of fact because of the' signal advantage' enjoyed by the primary finder of fact.
Less deference is warranted on questions of law, in part because the finder of fact may not have developed any particular
familiarity with issues of law. While there is merit in the distinction between fact and law, the distinction is not always so
clear. Specialized boards are often called upon to make difficult findings of both fact and law. In some circumstances, the
two are inextricably linked. Further, the 'correct' interpretation of a term may be dictated by the mandate of the board and
by the coherent body of jurisprudence it has developed. In some cases, even where courts might not agree with a given
interpretation, the integrity of certain administrative processes may demand that deference be shown to that interpretation
of law.

Her dissent in that case was founded essentially on her disapproval of the views of the majority on the characterization of the
human rights tribunal as enjoying no expertise relative to courts in the understanding and interpretation of human rights Acts.
Nevertheless, the principles discussed in the above quotation correctly state the law. This was confirmed in Pasiechnyk, supra,
at paras. 36 to 42, where the broad expertise of the Workers' Compensation Board to determine all aspects of "eligibility" under
that system was considered sufficiently broad to include the determination that the term "employer" included claims against
the government for its alleged negligence in regulating the works of two companies which had led to workers' injuries. Claims
against the government as regulator were thus barred by virtue of the determination in issue. To allow such a claim "would
undermine the purposes of the scheme" which was to "solve ... the problem of employers becoming insolvent as a result of high
damage awards" (para. 42). Such a finding falls squarely within lacobucci J.'s description of a question of law: a finding which
will be of great, even determinative import for future decisions of lawyers and judges. The creation of a legislative "scheme"
combined with the creation of a highly specialized administrative decision-maker, as well as the presence of a strong privative
clause was sufficient to grant an expansive deference even over extremely general questions of law.

38      Keeping in mind that all the factors discussed here must be taken together to come to a view of the proper standard of
review, the generality of the proposition decided will be a factor in favour of the imposition of a correctness standard. This
factor necessarily intersects with the criteria described above, which may contradict such a presumption, as the majority of
this Court found to be the case in Pasiechnyk, supra. In the usual case, however, the broader the propositions asserted, and the
further the implications of such decisions stray from the core expertise of the tribunal, the less likelihood that deference will be
shown. Without an implied or express legislative intent to the contrary as manifested in the criteria above, legislatures should
be assumed to have left highly generalized propositions of law to courts.

(2) The Immigration Act

39      Jurisdiction is granted to the Convention Refugee Determination Division of the Immigration and Refugee Board in
the following terms:

67.(1) The Refugee Division has, in respect of proceedings under sections 69.1 and 69.2, sole and exclusive jurisdiction
to hear and determine all questions of law and fact, including questions of jurisdiction.

82.1.(1) An application for judicial review under the Federal Court Act with respect to any decision or order made, or
any matter arising, under this Act or the rules or regulations thereunder may be commenced only with leave of a judge
of the Federal Court — Trial Division.
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83.(1) A judgment of the Federal Court — Trial Division on an application for judicial review with respect to any decision
or order made, or any matter arising, under this Act or the rules or regulations thereunder may be appealed to the Federal
Court of Appeal only if the Federal Court — Trial Division has at the time of rendering judgment certified that a serious
question of general importance is involved and has stated that question.

(3) Previous Jurisprudence on the Standard of Review

40      This is the first time this Court has had the opportunity of considering the standard of review over decisions of
the Immigration and Refugee Board. There is surprisingly scant discussion of the issue in previous Federal Court decisions.
In most cases, a patent unreasonableness or "perverse or capricious" standard is applied. Those cases involved reviews of
findings of credibility of witnesses by the Board: Yuen v. Canada (Minister of Employment & Immigration) (July 7, 1994), Doc.
A-599-91 (Fed. C.A.); Franco v. Canada (Minister of Employment & Immigration) (July 4, 1994), Doc. A-1093-91 (Fed. C.A.);
Sornalingam v. Canada (Minister of Citizenship & Immigration) (1996), 107 F.T.R. 128 (Fed. T.D.), per MacKay J.; Vetter v.
Canada (Minister of Employment & Immigration) (1994), 89 F.T.R. 17 (Fed. T.D.), per Gibson J.; Ismaeli v. Canada (Minister
of Citizenship & Immigration) (April 11, 1995), Doc. IMM-2008-94 (Fed. T.D.), per Cullen J. In only one case was a correctness
standard applied: Connor v. Canada (Minister of Citizenship & Immigration) (1995), 95 F.T.R. 66 (Fed. T.D.), per Reed J.

41      In the thorough decision of Richard J. in Sivasamboo v. Canada (Minister of Citizenship & Immigration) (1994), [1995] 1
F.C. 741 (Fed. T.D.), however, the question before this Court is directly addressed. The case involved a Board determination that
the applicants were not refugees because they had an "internal flight alternative". Richard J. examines s. 82.1 of the Immigration
Act and s. 18.1 of the Federal Court Act, which set out the possibility of an application for judicial review of a Board decision,
and the grounds upon which such a decision may be reversed. He considers many of the controlling authorities of the day,
including Pezim and Bradco. Although conceding that s. 67(1) of the Immigration Act is not a strong privative clause, he points
out that many cases rely more on the specialized nature of the tribunal in question than on the presence or absence of a privative
clause and notes: (a) that there is a limited structure for applying for judicial review; (b) that appeals from the Trial Division
may only be taken when certified as a "serious question of general importance" under s. 83(1) of the Immigration Act, (c) that
the structure of refugee determination is not typically adversarial in nature, and that members of the Board have wide powers
as to production of evidence and fact-finding; (d) that there is no adverse party; (e) that the international law context, and the
implementation of the Refugee Convention in Canadian law is highly complex and therefore requires specialized knowledge;
(f) that the members of the Board are experts in their field and draw upon detailed, expert reports from the Documentation
Centre of Employment and Immigration Canada. He relies extensively on a commentary by Professor James Hathaway on the
Refugee Division, including, at p. 758, the following excerpt:

These evidentiary and contextual concerns make departure from traditional modes of adjudication imperative. We need
expert, engaged, activist decision-makers who will pursue substantive fairness rather than technocratic justice. We must not
view refugee claimants as opponents or threats, but rather as persons seeking to invoke a right derived from international
law. It is the commitment to this kind of flexibility and sensitivity which led Parliament to abolish the previous court of
record charged with refugee status determination, and to replace it with an expert tribunal with inquisitorial, non-adversarial
jurisdiction.

Finally, he distinguishes this Court's decision in Mossop, supra, contending that the position of a human rights tribunal is
different because" its determination is unrelated to issues of expertise or specialized knowledge and does not require a high
degree of deference". He goes on to say: "The questions at issue here are not broad questions involving general principles of
statutory interpretation and legal reasoning, but the interpretation of a statutory definition within a specific international law
and regulatory framework." He concludes from all these considerations that the standard is patent unreasonableness, and that
standard ought to apply even to "legal questions before it" (p. 761). On this basis, Richard J. rejected the application for judicial
review, finding that the determination of" internal flight alternative" was not patently unreasonable.

(4) The Proper Standard: Correctness
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42      Richard J.'s judgment in Sivasamboo, described above in some detail, presents admirably the case for a high level of
deference to the decision of the Board. In my judgment, however, applying the pragmatic and functional analysis to the Act
indicates that the decision of the Board in this case should be subjected to a standard of correctness.

43      First, s. 83(1) would be incoherent if the standard of review were anything other than correctness. The key to the legislative
intention as to the standard of review is the use of the words "a serious question of general importance". The general importance
of the question, that is, its applicability to numerous future cases, warrants the review by a court of justice. Would that review
serve any purpose if the Court of Appeal were obliged to defer to incorrect decisions of the Board? Is it possible that the
legislator would have provided for an exceptional appeal to the Court of Appeal on questions of "general importance", but
then required that despite the "general importance" of the question, the court accept decisions of the Board which are wrong
in law, even clearly wrong in law, but not patently unreasonable? The only way in which s. 83(1) can be given its explicitly
articulated scope is if the Court of Appeal — and inferentially, the Federal Court, Trial Division — is permitted to substitute
its own opinion for that of the Board in respect of questions of general importance. This view accords with the observations of
lacobucci J. in Southam, supra, at para. 36, that a determination which has "the potential to apply widely to many cases" should
be a factor in determining whether deference should be shown. While previous Federal Court decisions, including, arguably,
the dispute in Sivasamboo, involve significant determinations of facts, or at the highest, questions of mixed fact and law, with
little or no precedential value, this case involves a determination which could disqualify numerous future refugee applicants
as a matter of law. Indeed, the decision of the Board in this case would significantly narrow its own role as an evaluator of
fact in numerous cases.

44      In short, s. 83(1) of the Act grants a statutory right of appeal based upon the criterion of "generality". The principle
described in Southam and applied in many other cases, which is really no more than an assumption as to legislative intent, is
reinforced by explicit statutory inclusion.

45      Moreover, the Board appears to enjoy no relative expertise in the matter of law which is the object of judicial review
here. A clear majority of this Court has found in a number of cases that deference should not be shown by courts to human
rights tribunals with respect to "general questions of law" (Mossop, supra,at p. 585), even legal rules indisputably at the core
of human rights adjudication. The categorical nature of this rule has been mitigated by observations in other cases, however.
As La Forest J. stated for the entire Court in Attis v. New Brunswick District No. 15 Board of Education, [1996] 1 S.C.R. 825
(S.C.C.) at para. 29:

That having been said, I do not think that the fact-finding expertise of human rights tribunals should be restrictively
interpreted, and it must be assessed against the backdrop of the particular decision the tribunal is called upon to make.... A
finding of discrimination is impregnated with facts, facts which the Board of Inquiry is in the best position to evaluate....
Given the complexity of the evidentiary inferences made on the basis of the facts before the Board, it is appropriate
to exercise a relative degree of deference to the finding of discrimination, in light of the Board's superior expertise in
fact-finding, a conclusion supported by the existence of words importing a limited privative effect into the constituent
legislation. [Emphasis added.]

A similar approach is adopted by the majority in Berg v. University of British Columbia, [1993] 2 S.C.R. 353 (S.C.C.) at p. 370.

46      Although the precise degree of deference which should be accorded to a human rights tribunal may still be open to
question, the factors militating against deference in those cases apply with much greater force to the issues here. In those cases,
the relationship relevant for considering the proper standard of review was that between a tribunal with specific expertise and
experience in human rights adjudication, and provisions whose purpose is to protect human rights. The provision in question
here shares that purpose. In Ward v. Canada (Minister of Employment & Immigration), [1993] 2 S.C.R. 689 (S.C.C.) at p. 733,
La Forest J. found the purpose underlying the Convention to be "the international community's commitment to the assurance
of basic human rights without discrimination". As I will explain in the course of the next section, Article 1F(c) is at the core
of this human rights purpose.
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47      But the Board's expertise in matters relating to human rights is far less developed than that of human rights tribunals.
The expertise of the Board is in accurately evaluating whether the criteria for refugee status have been met and, in particular,
assessing the nature of the risk of persecution faced by the applicant if returned to his or her country of origin. Unlike the
situation of a human rights tribunal, the relationship between the expertise and the provision in question here is remote. Only 10
percent of the members of the Board are required to be lawyers (s. 61(2)) and there is no requirement that there be a lawyer on
every panel. While this may not be a liability for the purposes of assessing the risk of persecution of an applicant if returned to his
or her country of nationality, it renders unthinkable reposing the broad definition of a basic human rights guarantee exclusively
in the hands of the Board. Nor is there any indication that the Board's experience with previous factual determinations of risk of
persecution gives it any added insight into the meaning or desirable future development of the provision in question here. Unlike
many cases involving determinations by human rights tribunals, this case does not involve any significant "impregnation" of
legal principle with fact, as demonstrated by the ease with which the reviewing court was able to extract a question of general
importance for the purposes of s. 83(1). Here, the legal principle is easily separable from the undisputed facts of the case and
would undoubtedly have a wide precedential value. It bears repeating that with this determination, the tribunal is in fact seeking
to stifle the application of its own expertise, rather than exercise it. The factual expertise enjoyed by this administrative decision-
maker does not aid it in the interpretation of this general legal principle.

48      Nor can the Board be characterized as performing a "managing" or" supervisory" function, as was found in Southam
and National Corn Growers. The Board itself is not responsible for policy evolution. The purpose of the Convention — and
particularly that of the exclusions contained in Article 1F — is clearly not the management of flows of people, but rather the
conferral of minimum human rights' protection. The context in which the adjudicative function takes place is not a "polycentric"
one of give-and-take between different groups, but rather the vindication of a set of relatively static human rights, and ensuring
that those who fall within the prescribed categories are protected.

49      Added to these indications of the intent of the legislator with regard to the development of general legal principles, is the
absence of a strong privative clause. Indeed, read in the light of s. 83(1), it appears quite clear that the privative clause, such
as it is, is superseded with respect to questions of "general importance". As has been emphasized above, the" pragmatic and
functional" approach allows differing standards of deference even within different sections of the same Act, and with regard
to different types of decisions taken by the tribunal in question. Here, the wording of the privative clause goes hand in hand
with the fourth factor of the functional and pragmatic analysis, namely, that determinations of abstract principles with wide
application is a factor militating against deference.

50      I conclude that a correctness standard applies to determinations of law by the Board. Sivasamboo dealt with review of
a question of a significantly different nature and I wish to emphasize that I make no comment about the correctness of that
decision, specific as it is to the facts presented there.

B. Principles of Treaty Interpretation: Determining the Purpose of Article 1F(c)

51      Although some non-governmental organizations advocated the determination of exclusion under Article 1F(c) of the
Convention by the United Nations High Commissioner for Refugees, it was ultimately decided that each contracting state would
decide for itself when a refugee claimant is within the scope of the exclusion clause (J. C. Hathaway, The Law of Refugee Status
(1991), at p. 215). Since the purpose of the Act incorporating Article 1F(c) is to implement the underlying Convention, the
Court must adopt an interpretation consistent with Canada's obligations under the Convention. The wording of the Convention
and the rules of treaty interpretation will therefore be applied to determine the meaning of Article 1F(c) in domestic law (Ward,
supra, at pp. 713-16).

52      Those rules are succinctly articulated in the Vienna Convention on the Law of Treaties, Can. T.S. 1980 No. 37 ("Vienna
Convention"), which states:

Article 31

General Rule of Interpretation
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1 A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in light of its object and purpose.

2 The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble
and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connexion with the conclusion
of the treaty;

(b) any instrument which was made by one or more parties in connexion with the conclusion of the treaty and accepted
by the other parties as an instrument related to the treaty.

3 There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its
provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding
its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4 A special meaning shall be given to a term if it is established that the parties so intended.

Article 32

Supplementary Means of Interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

53      These rules have been applied by this Court in two recent cases, one involving direct incorporation of treaty provisions
(Thomson v. Thomson, [1994] 3 S.C.R. 551 (S.C.C.)) and another involving a section of the Immigration Act intended to
implement Canada's obligations under the Convention (Ward, supra). In the latter case, La Forest J. makes use of several
interpretative devices: the drafting history of, and preparatory work on the provision in question; the United Nations High
Commissioner for Refugees' Handbook on Procedures and Criteria/or Determining Refugee Status ("UNHCR Handbook"),
and previous judicial comment on the purpose and object of the treaty. Indeed, at p. 713, La Forest J. was willing to consider
submissions of individual delegations in the travaux préparatoires, although he recognized that, depending on their content and
on the context, such statements" may not go far" in supporting one interpretation over another.

54      Although these rules of interpretation were accepted in general terms in the courts below and by the parties, there is
substantial disagreement as to precisely what those rules mean in the context of Article 1F(c) of the Convention as incorporated
by s. 2(1) of the Act. In deciding on the relative weight to be accorded the various interpretative sources made available under
the Vienna Convention, Strayer J.A. found that the terms "purposes and principles of the United Nations" were relatively
clear. He was also of the opinion that the travaux préparatoires were confused, ambiguous, or unrepresentative, and therefore,
"completely unhelpful". The UNHCR Handbook, which was accepted as a valid source under Article 31(3)(b) of the Vienna
Convention, was considered "far from emphatic" as to the meaning of Article 1F(c). Finally, the categorization of the purpose of
the Convention as a "'human rights' instrument" did not favour the applicant. Indeed, Strayer J.A. tacitly rejected this purpose as
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an interpretative guide by adopting the words of Robertson J.A. in Moreno v. Canada (Minister of Employment & Immigration))
(1993), [1994] 1 F.C. 298 (Fed. C.A.) at p. 307:

As persuasive as the commentaries may be, I am bound to approach the application of the exclusion clause, first, by
reference to the existing jurisprudence of this Court and, second, by reference to the clear intent of the signatories to the
Convention. Where, however, there is an unresolved ambiguity or issue, the construction most agreeable to justice and
reason must prevail.

55      In my view, the Federal Court of Appeal erred in dismissing the objects and purposes of the treaty, and in according
virtually no weight to the indications provided in the travaux préparatoires. As will be seen later, the legislative history of Article
1F indicates that the signatories to the Convention wished to ascribe a special meaning to the words "principles and purposes of
the United Nations" in the context of the Convention. In Ward, La Forest J. carefully used each of these interpretative tools as a
means of understanding the objects and purposes of the Convention as a whole, and the particular provisions being interpreted.
The extremely general words in Article lF(c) are not so unambiguous as to foreclose examination of other indications of the
proper scope of the provision. An examination of the purpose and context of the treaty as a whole, as well as the purpose of the
individual provision in question as suggested by the travaux préparatoires, provide helpful interpretative guidelines.

56      The starting point of the interpretative exercise is. First, to define the purpose of the Convention as a whole, and, second, the
purpose and place of Article 1F(c) within that scheme. In Ward, La Forest J., speaking for the entire Court at p. 709, stated that

International refugee law was formulated to serve as a back-up to the protection one expects from the state of which an
individual is a national. It was meant to come into play only in situations when that protection is unavailable, and then only
in certain situations. The international community intended that persecuted individuals be required to approach their home
state for protection before the responsibility of other states becomes engaged. For this reason, James Hathaway refers to
the refugee scheme as 'surrogate or substitute protection', activated only upon failure of national protection; see The Law
of Refugee Status (1991), at p. 135.

Using a textual analysis of the Convention itself, and taking account of the views of commentators, La Forest J., at p. 733,
defines the purpose of the Convention with reference to the specific issue of the definition of refugee, which is precisely the
issue in this case as well:

Underlying the Convention is the international community's commitment to the assurance of basic human rights without
discrimination. This is indicated in the preamble to the treaty as follows:

Considering that the Charter of the United Nations and the Universal Declaration of Human Rights approved on 10
December 1948 by the General Assembly have affirmed the principle that human beings shall enjoy fundamental
rights and freedoms without discrimination.

This theme outlines the boundaries of the objectives sought to be achieved and consented to by the delegates. It sets out,
in a general fashion, the intention of the drafters and thereby provides an inherent limit to the cases embraced by the
Convention. Hathaway, supra, at p. 108, thus explains the impact of this general tone of the treaty on refugee law:

The dominant view however, is that refugee law ought to concern itself with actions which deny human dignity in
any key way, and that the sustained or systemic denial of core human rights is the appropriate standard.

This theme sets the boundaries for many of the elements of the definition of' Convention refugee.'

57      The human rights character of the Convention is further confirmed by the" Objectives" section of the Act:

3. It is hereby declared that Canadian immigration policy and the rules and regulations made under this Act shall be designed
and administered in such a manner as to promote the domestic and international interests of Canada recognizing the need

. . . . .
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(g) to fulfil Canada's international legal obligations with respect to refugees and to uphold its humanitarian tradition with
respect to the displaced and the persecuted; [Emphasis added.]

This overarching and clear human rights object and purpose is the background against which interpretation of individual
provisions must take place.

58      The purpose of Article 1 is to define who is a refugee. Article 1F then establishes categories of persons who are specifically
excluded from that definition. The purpose of Article 33 of the Convention, by contrast, is not to define who is and who is not a
refugee, but rather to allow for the refoulement of a bona fide refugee to his or her native country where he or she poses a danger
to the security of the country of refuge, or to the safety of the community. This functional distinction is reflected in the Act, which
adopts Article 1F as part of s. 2, the definitional section, and provides for the Minister's power to deport an admitted refugee
under s. 53, which generally incorporates Article 33. Thus, the general purpose of Article 1F is not the protection of the society
of refuge from dangerous refugees, whether because of acts committed before or after the presentation of a refugee claim; that
purpose is served by Article 33 of the Convention. Rather, it is to exclude ab initio those who are not bona fide refugees at the
time of their claim for refugee status. Although all of the acts described in Article 1F could presumably fall within the grounds
for refoulement described in Article 33, the two are distinct. This reasoning must also be applied when considering whether the
acts falling under Article 1F(c) must be acts performed outside the country of refuge, as argued by the appellant. In my opinion,
the refoulement provisions cannot be invoked to read into Article 1F(c) any such limitation. Where geographical limitations
were required, the Convention specifically provided for them, as evidenced by the terms of Article 1F(b). The relevant criterion
here is the time at which refugee status is obtained. In other words. Article 1F(c) being referable to the recognition of refugee
status, any act performed before a person has obtained that status must be considered relevant pursuant to Article 1F(c).

59      Some light may be shed on the purpose of Article 1F(c) as distinct from Article 1F(a) and F(b) from the travaux
préparatoires and from the contemporaneous meaning of the terms used. The precursor of Article 1F stated:

Article 1

Definition of the Term "refugee"

D. No contracting State shall apply the benefits of this Convention to any person in its opinion has committed a crime
specified in Article VI of the London Charter of the International Military Tribunal or any other act contrary to the purposes
and principles of the Charter of the United Nations. [Emphasis added.]

(U.N. Doc. E/L. 82)

The inclusion of the underlined words, which eventually were incorporated as Article 1F(c), generated considerable discussion
in the Social Committee of the Economic and Social Council where the Convention was being negotiated. The Canadian,
Chilean, and Pakistani delegates all expressed concern that the vague and potentially overbroad exclusionary clause would
undermine the primary purpose of the Convention, and give states a means to easily reject individuals who deserved protection.
The French delegate responded that the provision was aimed at "certain individuals who, though not guilty of war crimes,
might have committed acts of similar gravity against the principles of the United Nations, in other words, crimes against
humanity" (U.N. Doc. E/AC.7/SR.166, 22 August 1950, at p. 4). He was concerned that acts criminalized by the London Charter
of the International Military Tribunal, 82 U.N.T.S. 280, would only be found to exist where a war had actually taken place.
This would allow all manner of atrocities to be committed without the London Charter being violated simply because of the
absence of military, interstate conflict. The reference to the London Charter alone, therefore, would fail to include

tyrants ... guilty of acts contrary to the purposes and principles of the Charter, who had by such acts helped to create the
fear from which the refugees had fled. The fact that they had themselves become suspect to their superiors and were in their
turn a prey to the fear which they had themselves created, would ... certainly not [entitle them] to the automatic benefit
of the international protection granted to refugees.

(E/AC.7/SR.166, supra, at p. 6)
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60      While a statement such as this one is far from authoritative in determining the purpose of what emerged as Article 1F(c),
two points may be taken from these statements. The first is that the London Charter, in addition to describing crimes against
the peace and war crimes, also described "crimes against humanity" such as "murder, extermination, enslavement, deportation,
and other inhumane acts committed against any civilian population, before or during the war, or persecutions on political,
racial or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal" (as quoted
in H.M. Kindred et al. International Law Chiefly as Interpreted and Applied in Canada (1993), at p. 448 (emphasis added). As
articulated in the London Charter, then, a crime against humanity was tied to the punishment of crimes of war and crimes in
times of peace. Although as it finally emerged. Article 1F(a) actually spelled out the individual offences contained in the London
Charter, including "a crime against humanity, as defined in the international instruments drawn up to make provision in respect
of such crimes", there is a clearly articulated concern by the French delegate, of which he persuaded the other delegations,
that the crimes against humanity described in the London Charter were confined to those related to the occurrence of a war.
Though initially one of the objectors who considered the provision dangerously vague, the Canadian delegate eventually agreed
that the individuals caught by Article 1F(c) and not otherwise identified by the London Charter were those "persons who had
abused positions of authority by committing crimes against humanity, other than war crimes" (E/AC.7/SR.166, supra, at p. 10
(emphasis added)). In short, the delegates whose minds were changed by the statement of the French delegate believed that they
were identifying non-war-related crimes against humanity and that this was a distinct concept worthy of a separate provision,
even if the acts falling into that category could not be clearly enumerated at that time.

61      It must also be noted that the principle of exclusion by reason of acts contrary to the purposes and principles of the United
Nations was found in embryonic form in the International Refugee Organization Constitution which also sought to exclude
"those who, since the end of the Second World War, had participated in any organization seeking the overthrow by armed force
of a government of a UN member state, or in any terrorist organization; or who were leaders of movements hostile to their
government or sponsors of movements encouraging refugees not to return to their country of origin" (G. S. Goodwin-Gill,
The Refugee in International Law (2nd ed. 1996), at p. 108). This is consistent with the position of the British representative
who stated that acts contrary to the purposes and principles of the UN comprised the subversion and overthrow of democratic
regimes. Other participants were opposed to this interpretation, however, because it was seen to conflict with the right to self-
determination (Hathaway, supra, at p. 228). The confusion probably explains why the UNHCR Handbook, at paras. 162-63,
does not consider that Article 1F(c) introduces any "specific new element".

62      Of course, the purposes and principles of the United Nations are set out in the Preamble and Articles 1 and 2 of the
Charter of the United Nations, Can. T.S. 1945 No. 7. But the statement found there is principally organizational; its general
wording also allows for a dynamic interpretation of state obligations, which must be adapted to the changing international
context. The principles set out in the UN Charter are in fact often developed in other international instruments and in decisions
of the International Court of Justice, as well as in the jurisprudence of signatory states. Hathaway, supra, at p. 227, concludes
that the multiple interpretations of Article 1F(c) "mirro[r] its confused drafting history". The article is a residual clause which
the UNHCR Handbook suggests, "due to its very general character, should be applied with caution" (para. 163). In reading the
travaux préparatoires, one is easily convinced that the delegates participating in the Social Committee meetings intended to
give the words "principles and purposes of the United Nations" a narrower and more focused meaning than that which would
naturally be inferred by reading the UN Charter. The work of the drafting subcommittee and the resolutions of various bodies
that followed are evidence of an effort to create a consensus on the special meaning to be given to the terms used in Article 1F(c).

63      What is crucial, in my opinion, is the manner in which the logic of the exclusion in Article 1F generally, and Article
1F(c) in particular, is related to the purpose of the Convention as a whole. The rationale is that those who are responsible for
the persecution which creates refugees should not enjoy the benefits of a Convention designed to protect those refugees. As La
Forest J. observes in Ward, supra, at p. 733, "actions which deny human dignity in any key way" and "the sustained or systemic
denial of core human rights ... se[t] the boundaries for many of the elements of the definition of 'Convention refugee'". This
purpose has been explicitly recognized by the Federal Court of Appeal in the context of the grounds specifically enumerated in
Article 1F(a) in Sivakumar v. Canada (Minister of Employment & Immigration) (1993), [1994] 1 F.C. 433 (Fed. C.A.), where
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Linden J.A. stated (at p. 445): "When the tables are turned on the persecutors, who suddenly become the persecuted, they cannot
claim refugee status. International criminals, on all sides of the conflicts, are rightly unable to claim refugee status."

64      This brings me back to the second point to be taken from the declarations of the French delegate referred to earlier.
In the light of the general purposes of the Convention, as described in Ward, supra, and elsewhere, and the indications in the
travaux préparatoires as to the relative ambit of Article 1F(a) and F(c), the purpose of Article 1F(c) can be characterized in the
following terms: to exclude those individuals responsible for serious, sustained or systemic violations of fundamental human
rights which amount to persecution in a non-war setting.

C. What Acts Are "Contrary to the Purposes and Principles of the United Nations"?

65      Determining the precise content of this phrase is significantly easier having defined a discrete purpose which Article 1F(c)
was intended to play within the structure and purposes of the Convention. The parties before us presented various alternatives
as to what should be included within the section and sought to do so with a high degree of particularity. In my view, attempting
to enumerate a precise or exhaustive list stands in opposition to the purpose of the section and the intentions of the parties to the
Convention. There are, however, several types of acts which clearly fall within the section. The guiding principle is that where
there is consensus in international law that particular acts constitute sufficiently serious and sustained violations of fundamental
human rights as to amount to persecution, or are explicitly recognized as contrary to the purposes and principles of the United
Nations, then Article 1F(c) will be applicable.

66      Several categories of acts fall within this principle. First, where a widely accepted international agreement or United
Nations resolution explicitly declares that the commission of certain acts is contrary to the purposes and principles of the United
Nations, then there is a strong indication that those acts will fall within Article 1F(c). The Declaration on the Protection of All
Persons from Enforced Disappearance, G.A. Res. 47/133, 18 December 1992, Article 1(1), the Declaration on the Protection
of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. Res.
3452 (XXX), 9 December 1975, Article 2, and the Declaration to Supplement the 1994 Declaration on Measures to Eliminate
International Terrorism, G.A. Res. 51/210, 16 January 1997, Annex, Article 2, all designate acts which are contrary to the
purposes and principles of the United Nations. Where such declarations or resolutions represent a reasonable consensus of the
international community, then that designation should be considered determinative.

67      Similarly, other sources of international law may be relevant in a court's determination of whether an act falls within
Article 1F(c). For example, determinations by the International Court of Justice may be compelling. In the case U.S. Diplomatic
& Consular Staff in Tehran, Re, [1980] I.C.J. Rep. 3, at para. 91, the ICJ found:

Wrongfully to deprive human beings of their freedom and to subject them to physical constraint in conditions of hardship
is in itself manifestly incompatible with the principles of the Charter of the United Nations, as well as with the fundamental
principles enunciated in the Universal Declaration of Human Rights.

The ICJ used even stronger language in the advisory opinion concerning the Legal Consequences for States of the Continued
Presence of South Africa in Namibia, [1971] I.C.J. Rep. 4, at para. 131, finding that the policy of apartheid "constitute[s] a
denial of fundamental human rights [and] is a flagrant violation of the purposes and principles of the Charter".

68      Another important aspect of the exclusion under Article 1F(c) is the inference that violators of the principles and purposes
of the UN must be persons in positions of power. This inference is drawn by the UNHRC Handbook at paras. 162-63 and in
particular by the Canadian delegate to the Social Committee meetings of 1950 and 1951. While many commentators share this
view (Hathaway, supra, at p. 229; A. Grahl-Madsen, The Status of Refugees in International Law (1966), vol. I, at p. 286; and
Kälin, Kofner and Nicholas, in Goodwin-Gill, supra, at p. 110, note 162), the jurisprudence of signatory states is evolving along
a different stream. Goodwin-Gill reports in his treatise, supra, at p. 113, that the Tehran decision was the basis of the exclusion
of a refugee under Article 1F(c) by Australian immigration authorities, indicating that it may be possible for non-state actors
to be excluded by the provision. He contrasts this approach with that in France and Germany which appear to require that the
acts be clothed in the authority of the state. Although it may be more difficult for a non-state actor to perpetrate human rights
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violations on a scale amounting to persecution without the state thereby implicitly adopting those acts, the possibility should not
be excluded a priori. As mentioned earlier, the Court must also take into consideration that some crimes that have specifically
been declared to contravene the purposes and principles of the United Nations are not restricted to state actors.

69      In this case, we are concerned with drug trafficking. There is no indication in international law that drug trafficking
on any scale is to be considered contrary to the purposes and principles of the United Nations. The respondent submitted
evidence that the international community had developed a co-ordinated effort to stop trafficking in illicit substances through
numerous UN treaties, declarations, and institutions. It has not, however, been able to point to any explicit declaration that drug
trafficking is contrary to the purposes and principles of the United Nations, nor that such acts should be taken into consideration
in deciding whether to grant a refugee claimant asylum. Such an explicit declaration would be an expression of the international
community's judgment that such acts should qualify as tantamount to serious, sustained and systemic violations of fundamental
human rights constituting persecution.

70      The second category of acts which fall within the scope of Article 1F(c) are those which a court is able, for itself, to
characterize as serious, sustained and systemic violations of fundamental human rights constituting persecution. This analysis
involves a factual and a legal component. The court must assess the status of the rule which has been violated. Where the rule
which has been violated is very near the core of the most valued principles of human rights and is recognized as immediately
subject to international condemnation and punishment, then even an isolated violation could lead to an exclusion under Article
1F(c). The status of a violated rule as a universal jurisdiction offence would be a compelling indication that even an isolated
violation constitutes persecution. To that end, if the international community were ever to adopt the Draft Statute for an
International Criminal Court, U.N. Doc. A/CN.4/L.491/Rev.2, which currently includes trafficking in narcotics within its
jurisdiction, along with war crimes, torture and genocide, then there would be a much greater likelihood of a court being able
to find a serious violation of human rights by virtue of those activities.

71      A serious and sustained violation of human rights amounting to persecution may also arise from a particularly egregious
factual situation, including the extent of the complicity of the applicant. Assessing the factual circumstances of a human rights
violation as well as the nature of the right violated would allow a domestic court, for example, to determine on its own that the
events in the Tehran hostage-taking warrant exclusion under Article 1F(c).

72      In this case there is simply no indication that the drug trafficking comes close to the core, or even forms a part of the corpus
of fundamental human rights. The respondent sought to bring the Court's attention to a novel category of international offence
devised by M.C. Bassiouni called "crimes of international concern" (International Criminal Law, vol. 1, Crimes (1986), at pp.
135-63). Those "crimes" evince certain characteristics indicating that the international community does view their violation as
particularly serious and worthy of immediate sanction; however, the bar appears to be set too low, including such categories
of offence as "interference with submarine cables" and "environmental protection", as well as drug trafficking and eight other
categories.

73      It is also necessary to take account of the possible overlap of Article 1F(c) and F(b) with regard to drug trafficking. It
is quite clear that Article IF(b) is generally meant to prevent ordinary criminals extraditable by treaty from seeking refugee
status, but that this exclusion is limited to serious crimes committed before entry in the state of asylum. Goodwin-Gill, supra,
at p. 107, says:

With a view to promoting consistent decisions, UNHCR proposed that, in the absence of any political factors, a presumption
of serious crime might be considered as raised by evidence of commission of any of the following offences: homicide,
rape, child molesting, wounding, arson, drugs trafficking, and armed robbery.

The parties sought to ensure that common criminals should not be able to avoid extradition and prosecution by claiming refugee
status. Given the precisely drawn scope of Article 1F(b), limited as it is to "serious"" non-political crimes" committed outside
the country of refuge, the unavoidable inference is that serious non-political crimes are not included in the general, unqualified
language of Article 1F(c). Article 1F(b) identifies non-political crimes committed outside the country of refuge, while Article
33(2) addresses non-political crimes committed within the country of refuge. Article 1F(b) contains a balancing mechanism in
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so far as the specific adjectives "serious" and "non-political" must be satisfied, while Article 33(2) as implemented in the Act by
ss. 53 and 19 provides for weighing of the seriousness of the danger posed to Canadian society against the danger of persecution
upon refoulement. This approach reflects the intention of the signatory states to create a humanitarian balance between the
individual in fear of persecution on the one hand, and the legitimate concern of states to sanction criminal activity on the other.
The presence of Article 1F(b) suggests that even a serious non-political crime such as drug trafficking should not be included
in Article 1F(c). This is consistent with the expression of opinion of the delegates in the Collected Travaux Préparatoires of
the 1951 Geneva Convention Relating to the Status of Refugees, vol. III, 86, at p. 89.

74      There is no rational connection between the objectives of the Convention and the objectives of the limitation on Article
1F(c) as stated by the respondent. Until the international community makes clear its view that drug trafficking, in one form
or another, is a serious violation of fundamental human rights amounting to persecution, then there can be no rationale for
counting it among the grounds of exclusion. The connection between persecution and the international refugee problem is what
justifies the definitional exclusions in Article 1F(a) and F(c). Acts which fall short of persecution may well warrant refoulement
under Article 33, and the Act has provided a procedure for determination of the merits of that issue. The a priori denial of
the fundamental protections of a treaty whose purpose is the protection of human rights is a drastic exception to the purposes
of the Convention as articulated in Ward, supra, and can only be justified where the protection of those rights is furthered by
the exclusion.

VI. Disposition

75      Even though international trafficking in drugs is an extremely serious problem that the United Nations has taken
extraordinary measures to eradicate, in the absence of clear indications that the international community recognizes drug
trafficking as a sufficiently serious and sustained violation of fundamental human rights as to amount to persecution, either
through a specific designation as an act contrary to the purposes and principles of the United Nations (the first category), or
through international instruments which otherwise indicate that trafficking is a serious violation of fundamental human rights
(the second category), individuals should not be deprived of the essential protections contained in the Convention for having
committed those acts. Article 33 and its counterparts in the Act are designed to deal with the expulsion of individuals who
present a threat to Canadian society, and the grounds for such a determination are wider and more clearly articulated. It is
therefore clear that my determination of the scope of Article 1F(c) of the Convention, as incorporated in domestic law by s.
2(1) of the Act, does not preclude the Minister from taking appropriate measures to ensure the safety of Canadians.

76      In my view, the appellant's conspiring to traffic in a narcotic is not a violation of Article 1F(c).

77      I would allow the appeal and return the matter to the Convention Refugee Determination Division for redtermination of
the applicant's refugee claim in a amanner consistent with this decision. The respondent may choose to proceed with its powers
under ss. 19 and 53 of the Immigration Act

Cory J. (dissenting) (Major J. concurring):

78      Mr. Pushpanathan was a member of a group convicted of trafficking in heroin with a street value of $10 million. Obviously
this trafficking was on a large scale. He was sentenced to eight years which confirmed his role as one of the ringleaders.

79      The United Nations considers heroin to be the most dangerous of illicit drugs. Trafficking in that drug is indeed a
despicable crime, it will be demonstrated that its consumption leads consumers, almost inexorably, to commit crimes to satisfy
their addiction. The potential profits are so high that it frequently leads to criminal activity and money laundering. It can lead
to corruption of customs officials, police and judicial officers. It is a crime with such grievous consequences that it tears at
the very fabric of society.

80      Thus it is apparent that Pushpanathan was convicted of a very serious crime that has devastating consequences. The
grave nature of the crime cannot be readily discounted and forgotten. However even the basest criminal is entitled to exercise
all the rights to which he is entitled.
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81      It is necessary to review and considerthe effects of drug trafficking in Canada and the world, but before doing so I wish
to confirm my agreement with Bastarache J. that the applicable standard of review is one of correctness.

I. Standard of Review

82      What constitutes an act contrary to the purposes and principles of the United Nations for the purposes of the Convention
Relating to the Status of Refugees, Can. T.S. 1969 No. 6 ("Refugee Convention"), is a question of law. While the Immigration
and Refugee Board must be accorded some deference in its findings of fact, that deference should not be extended to a finding
on a question of law. The Board cannot be said to have any particular expertise in legal matters. Therefore the issue is whether
the Board's decision on the question of law was correct.

II. Illicit Drug Trafficking: Background

A. Impact in Canada

(1) Incidence of Illicit Drug Use and Trafficking in Canada

83      Illicit drug use and trafficking is a serious problem in Canada and those that traffic in dangerous drugs must be a very
real concern for all Canadians. Recent information shows that there has been an increase both in the use of illicit drugs and in
the incidence of drug offences. According to a report of the Canadian Centre on Substance Abuse, illicit drug use increased
substantially from 1993 to 1994: cannabis from 4.2 to 7.4 percent; cocaine from 0.3 to 0.7 percent; LSD, speed or heroin from
0.3 to 1.1 percent (D. McKenzie and E. Single, Canadian Profile 1997: Licit and Illicit Drugs (1997)).

84      The number of drug-related incidents reported annually has increased in each of the past several years. In 1993, 56,811
incidents were reported (Canadian Centre for Justice Statistics, Canadian Crime Statistics 1993, at p. 52); in 1994, that number
had increased to 60,594 (Canadian Centre for Justice Statistics, Canadian Crime Statistics 1994, at p. 16). The latest reports
show another increase from 1995 to 1996; there were 65,106 drug-related incidents in 1996, which represented a 4.4 percent
increase over the previous year (Juristat, vol. 17, No. 8, 1997, at p. 10). At the end of 1996, there were 2,899 drug offenders
incarcerated in federal institutions, constituting 21.3 percent of the federal prison population (L. L. Motiuk and R. L. Belcourt,
Research Branch, Correctional Service of Canada, Homicide, Sex, Robbery and Drug Offenders in Federal Corrections: An
End-of-1996 Review (1997), at p. 13).

(2) Drugs and Crime

85      Drug offences such as possession and trafficking are only part of the link between the drug trade and criminality. There is
an established connection between heavy drug use and crimes motivated by the need to finance a drug habit (Juristat, vol. 14,
No. 6, 1994, at p. 5). A Canadian survey of federal inmates showed that 40 percent of men were drug users and half of those
had engaged in criminal activity to get drugs. For women, the ratio is even greater: 25 percent of female inmates in Canada
committed their crimes solely to obtain drugs (Juristat, vol. 14, supra, at P. 12).

86      In addition, the illegal drug trade is known to involve violence as a means of resolving disputes and maintaining discipline
(Juristat, vol. 14, supra, at p. 9). In 1996, 56 homicides, that is to say one in ten, were reported by police to be drug-related;
this was said to be similar to averages for other years (Juristat, vol. 17, No. 9, 1997, at p. 10).

87      Finally, it is well established that the consumption of licit and illicit drugs increases the rate of criminality generally, not
just offences directly related to drugs. Among a sample of federal male inmates, over half were under the influence of alcohol
or other drugs when they committed at least one of their crimes (Juristat, vol. 14, supra, at p. 11). Seventy-one percent of those
of those who had consumed drugs said they would not have committed the crime if they had not taken the drugs (Juristat, vol.
14, supra, at p. 12). Thus, as might be expected, U.S. research indicates that drug abusers are more likely to be re-arrested than
non-abusers (Bureau of Justice Statistics, Drugs and Crime Facts, 1994, at p. 26). Furthermore, research indicates that from 30
to 50 percent of those convicted of drug offences re-offend (Drugs and Crime Facts, 1994, p. 26; Canadian Centre for Justice
Statistics, An Examination of Recidivism in Relation to Offence Histories and Offender Profiles (1993), at p. 21).
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88      In the face of all of this evidence, it is impossible to underestimate the harm that is done to Canadian society in the form of
criminal activity, often violent, by the trafficking of illicit drugs. Unfortunately, there are also other costs associated with illicit
drug trafficking and use, which reflect the widespread harm caused by these activities.

(3) Social and Economic Costs of Illicit Drug Use

89      The costs to society of drug abuse and trafficking in illicit drugs are at least significant if not staggering. They include
direct costs such as health care and law enforcement, and indirect costs of lost productivity.

90      In Canada, the total cost to society of substance abuse has been estimated to be $18.45 billion annually (Canadian Centre
on Substance Abuse, The Costs of Substance Abuse in Canada: Highlights (1996), at p. 2). Of this amount, the cost flowing
from illicit drugs is $1.4 billion (McKenzie & Single). In 1992 there were 732 deaths, 7,095 hospitalizations and 58,571 hospital
days in Canada attributable to illicit drugs (McKenzie & Single). Mortality from illicit drugs is less than for alcohol and tobacco,
but tends to involve younger victims (Costs of Substance Abuse in Canada, supra, at p. 6).

91      These significant and often tragic consequences serve to emphasize that the harm caused by trafficking in illicit drugs is
very properly a matter of grave concern in Canada, as it is throughout the world.

B. International Impacts

(1) Extent of the Problem

92      Global consumption of illicit drugs is difficult to estimate, due to the lack of international information gathering facilities
and the difficulty of comparing national data. It is clear, however, that illicit drug consumption increased throughout the world
in the 1980s and 1990s, and the upward trend is thought likely to continue (Commission on Narcotic Drugs, Economic and
Social Consequences of Drug Abuse and Illicit Trafficking: An Interim Report, UN Doc. E/CN.7/1995/3, 9 November 1994, at
p. 14). The problem of drug abuse has also been increasing in severity as well as in scope. There has been an increase not only in
the absolute number of drug abusers, but also in instances of heroin and amphetamine use, and intravenous drug abuse. Heroin,
opium and cocaine are increasingly being injected, with all of the increased health risks that injection entails (Commission
on Narcotic Drugs, Reduction of Illicit Demand for Drugs: Prevention Strategies Including Community Participation -- World
situation with respect to drug abuse: Report of the Secretariat, UN Doc. E/CN.7/1995/5, 10 January 1995, at pp. 3-4.) About
20 percent of the world's HIV/AIDS population inject drugs (UN International Drug Control Programme, World Drug Report
(1997), at p. 91). Especially disturbing are reports of increasing numbers of young people abusing drugs. For example, in
Pakistan the proportion of people who began using heroin between the ages of 15 and 20 has doubled to almost 24 percent;
in the U.S., use of marijuana and cocaine amongst eighth grade students is reported to have doubled between 1991 and 1994
(World Drug Report, supra, at p. 86).

93      Production of illicit drugs has significantly increased over the past 10 to 15 years. Countries traditionally associated with
the production of drugs have also become major consumers, and are now part of the global expansion of markets for illicit drugs
(World situation with respect to drug abuse, supra, at p. 3). It is estimated that over 300 tonnes of heroin were produced annually
in the 1990s, and enough coca leaf was produced in 1996 to yield 1,000 tonnes of cocaine (World Drug Report, supra, at p. 18).

94      Conservative estimates of the annual global turnover of the illicit drug industry are from $400 billion to $500 billion.
This is approximately one tenth of total international trade, and seven to eight times the amount spent on official development
assistance each year (Economic and Social Consequences of Drug Abuse and Illicit Trafficking, supra, at p. 8). The drug trade
has become increasingly organized, especially for cocaine and heroin, and is controlled by organized groups and in some cases
cartels. At the upper levels, control is highly centralized (World Drug Report, supra, at p. 123).

(2) Economic and Social Costs of Illicit Drug Use and Trafficking

95      The economic costs of drug trafficking and abuse are even greater in countries other than in Canada. They include
enforcement, legal, prevention, care and rehabilitation costs. In all parts of the world, drug abuse reduces productivity.
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(Economic and Social Consequences of Drug Abuse and Illicit Trafficking, supra, at p. 19.) In drug-producing countries, some
employment is generated, but less than is generally believed (Ibid., p. 20). Drug money is often invested in sectors that create
or maintain unproductive jobs (Ibid., p. 20).

96      Other economic costs can include inflated costs of food and real estate as a result of drug cultivation and the investment
of illicit profits in land (Ibid., p. 24). This inflation causes increased hardship for local communities. Furthermore, income
disparities in society are increased by both production and consumption. The hierarchical nature of the illicit drug industry
means that profits are received by only a small number of people. At the top level, the entire industry is controlled by a few
individuals (Ibid., p. 25).

97      In the short term, drug exports appear to be beneficial to some countries by generating much-needed foreign exchange,
in some cases as much as half the amount of total legal exports. Despite the short term beneficial effects on local economies,
the long term effects are negative. The failure to develop alternative exports creates a dependence on illicit drug exports and
a consequent vulnerability (Ibid., pp. 25-26).

98      It is estimated that some $300 to 500 billion per year from the illicit drug industry are available internationally for
laundering. These amounts are staggering when compared to the gross national products of many developing countries (Ibid., p.
26). Investment of illicit proceeds and laundering results in significant distortions of national economies. In states in transition
that are rapidly moving state-owned assets into the private sector, problems occur when those assets become the target of
criminal finance. In all parts of the world, the presence of large amounts of illicit drug money invested in an economy makes
macro-economic policy and management extremely difficult. Drug trafficking and drug related violence require increases in
state budgets for enforcement at the expense of other social needs, and jeopardize foreign investment by creating insecurity
(Ibid., p. 28).

99      The social impacts of illicit drug use and trafficking are also significant. Substance abuse and the breakdown of families
and communities are linked together in a downward spiral. Disintegration of the family contributes to illicit drug abuse, and
abuse in turn strains families and tends to make them dysfunctional (Ibid., p. 29). In producing areas, communities are subject
to intimidation and brutality from both the criminal organizations and the police or army; tribal, community and co-operative
rural organizations are broken down under pressure from traffickers and associated terrorist groups (UN Department of Public
Information, Drug Trafficking and the World Economy (1990); quoted in M. C. Bassiouni, "Critical Reflections on International
and National Control of Drugs" (1990), 18 Denv. J. Int'l L.& Pol'y 311, at p. 327).

100      The negative impact of drug abuse on health, including increased mortality and a range of drug-related health problems,
is another significant social cost (Economic and Social Consequences of Drug Abuse and Illicit Trafficking, supra, at pp.
29-30). The demonstrated links between drug addiction, needle-sharing, prostitution, AIDS and other diseases create additional
worldwide dangers for health (Ibid., p. 32).

101      The use of drugs has a detrimental impact on education; again this is a vicious circle in which drug use results in
impaired performance and problems such as the loss of self-esteem from lack of educational achievement contribute to drug
consumption (Ibid., p. 33).

102      Finally, there is growing evidence of serious detrimental impacts on the environment both from drug cultivation and
processing (e.g. the use and dumping of hazardous chemicals), and from efforts to curtail these activities (such as the spraying
of herbicides to eradicate illicit cultivation) (Ibid., pp. 33-34).

(3) Links to Criminal Activity and Corruption

103      Drug-related crime is a serious problem in producer and consumer countries alike. The incidence of criminal activity
increases with drug addiction, as users engage in property crimes and prostitution to support their habits. Violent conflicts
among trafficking groups significantly increase the incidence of violence in some areas (Ibid., p. 35).
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104      Illicit drug use and trafficking has a two-fold impact on law enforcement. First, it diverts time, energy and resources
away from other responsibilities. Second, especially in the case of a well-organized industry, there is a risk of police corruption.
Criminal activity and funds related to drug trafficking also have a broader corrupting impact on government and civil society. In
some countries the money available from the drug trade seriously undermines the democratic process through the purchasing of
protection, influence and votes. There are obvious dangers of corruption in the judicial system as well. Further the presence of
large amounts of illegitimate funds also has the potential to destabilize national economies, which in turn renders the political
system vulnerable and dependent (Ibid., p. 36).

(4) Threats to International Political and Economic Stability

105      The established links between organized crime, terrorist organizations, arms dealing and drug trafficking compound
the risks to security in individual countries and in the international community. According to the United Nations International
Drug Control Programme, "[i]n situations of armed conflict, illicit drug revenues -- or the drugs themselves -- are regularly
exchanged for arms" (World Drug Report, supra, at p. 17). In some countries, such as Peru, trafficking organizations have
formed alliances with guerrilla groups to ensure supplies of materials for processing (Ibid., p. 128). The financial and military
power of these organizations threatens to undermine the political and economic stability of numerous countries, and indeed the
entire international community.

106      The combined effects of the trade in illicit drugs have led one author to conclude that drug profits "do more to corrupt social
systems, damage economies and weaken moral and ethical values than the combined effects of all other forms of crime. ... The
corrupting reach into government officials, politicians and the business community further endangers the stability of societies
and governmental processes, and ultimately threaten political stability and even world order" (Bassiouni, supra, at pp. 323-24).

C. The United Nations and the Control of Illicit Drugs

(1) United Nations Activity in the Area of Drug Control

107      The grave concern of the international community relating to the use and trafficking of illicit drugs predated the
establishment of the United Nations, and drug control activities have continued since its founding. The consequences of
trafficking in opium at the beginning of the century led to cooperative international efforts to control it. The International Opium
Convention was adopted in 1912. Since that time, over a dozen multilateral instruments as well as many bilateral agreements
and innumerable other documents have been developed by the international community, under the auspices first of the League
of Nations and then of the United Nations. Indeed actions aimed at controlling the traffic in drugs were taken upon the founding
of the United Nations.

108      Recent UN activity in this area demonstrates an ever increasing concern with illicit drug trafficking and its associated
ills. There are three major UN bodies that have been established to deal with drug control. The Commission on Narcotic Drugs
("CND"), a commission of the Economic and Social Council established in 1946, is the central policy-making body within
the UN on drug-related matters. The United Nations International Drug Control Programme is the UN agency responsible
for coordinating activities in this area. The International Narcotics Control Board, established in 1968, is responsible for
administering treaties relating to the international control of drugs, overseeing their implementation and promoting compliance.

109      Until the 1980s, the most important international instruments were the Single Convention on Narcotic Drugs, 1961, 30
March 1961, 520 U.N.T.S. 204, amended by a Protocol in 1972 (Protocol Amending the Single Convention on Narcotic Drugs,
1961, 25 March 1972, 976 U.N.T.S. 3), and the Convention on Psychotropic Substances, 21 February 1971, 1019 U.N.T.S.
175. The Single Convention on Narcotic Drugs, 1961 consolidated most of the previous multilateral treaties on drugs. Both
the Single Convention on Narcotic Drugs, 1961 and the Convention on Psychotropic Substances focussed on the supply and
movement of drugs, and attempted to establish a network of administrative controls. More than 116 narcotic drugs and 111
psychotropic substances are controlled by these conventions. Canada is a signatory to both conventions (Multilateral Treaties
Deposited with the Secretary-General, United Nations, New York (ST/LEG/SER.E), as available on http://www.un.org/Depts/
Treaty on December 4, 1997).
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110      By the 1980s, however, it had become apparent that the seriousness of the problem had continued to increase and that
the measures taken up to that time were inadequate:

...as the power of the drug cartels became more pervasive and their methods increasingly sophisticated, the need for new
and more stringent international measures became clear. Within the United Nations, the Commission on Narcotic Drugs
became the focus of efforts to formulate and adopt a more comprehensive, long-range approach to the drug problem at
the international level.

(D. P. Stewart, "Internationalizing The War on Drugs: The UN Convention Against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances" (1990), 18 Denv. J. Int'l L. & Poly 387, at p. 390.)

In 1981, an International Drug Abuse Control Strategy and programme of action were adopted (UN G.A. Res. 36/168, 16
December 1981), which targeted both use and trafficking. In 1984, the United Nations General Assembly passed a unanimous
resolution asking that the CND be requested to begin preparation of a new convention (UN G.A. Res. 39/141, 14 December
1984). The CND began work on the draft convention in the following year (Stewart, supra, p. 390), and this work continued,
with the encouragement of the General Assembly, for the next few years (see, e.g., G.A. Res. 40/120, 13 December 1985).

111      An International Conference on Drug Abuse and Illicit Trafficking attended by delegates from 138 states took place in
Vienna in 1987 (United Nations International Conference on Drug Abuse and Illicit Trafficking: Decisions of the Conference,
26 June 1987, 26 I.L.M. 1637). Two major documents were adopted at the conference: the conference Declaration, 26 I.L.M.
1722, and the Comprehensive Multidisciplinary Outline of Future Activities in Drug Abuse Control, 26 I.L.M. 1638. The Outline
is a non-binding set of guidelines to be used by member states and organizations in designing a comprehensive approach to the
problems of drug abuse and trafficking (p. 1642). It covers prevention and demand reduction, control of supply, suppression of
illicit trafficking, and treatment and rehabilitation. The Declaration expressed concern about the effects of drug abuse and called
for universal accession to the Single Convention on Narcotic Drugs, 1961 and the Convention on Psychotropic Substances, and
the completion and adoption of the new convention.

112      By the following year, the Convention against Illicit Traffick in Narcotic Drugs and Psychotropic Substances, UN Doc. E/
Conf.82/15, 19 December 1988 ("Illicit Traffick Convention"), was in the final stages of negotiation and drafting. A conference
for its adoption was held, with the delegations from 106 states participating (Final Act of the United Nations Conference for
the Adoption of a Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, UN Doc. E/Conf.82/14, at
para. 7). The Illicit Traffick Convention was adopted on December 19, 1988 and was immediately signed by 44 states, including
Canada (D.W. Sproule and P. St-Denis, "The UN Drug Trafficking Convention: An Ambitious Step", in Canadian Yearbook
of International Law 1989, 263, at p. 263); it came into force in November 1990. As of December, 1997, 88 states have now
signed the Illicit Traffick Convention (Multilateral Treaties Deposited with the Secretary-General, United Nations, New York
(ST/LEG/SER.E), as available on http://www.un.org/Depts/Treaty on December 4,1997).

113      The Illicit Traffick Convention has been described as "one of the most detailed and far-reaching instruments ever
adopted in the field of international criminal law" (Stewart, supra, at p. 388). Its preamble recognizes "that illicit traffic is an
international criminal activity, the suppression of which demands urgent attention and the highest priority", and the eradication
of which "is a collective responsibility of all States" (emphasis added). It includes provisions regarding the establishment of
criminal offences for trafficking and related activities, the exercise of jurisdiction, confiscation of drugs, other materials and
proceeds, extradition, mutual legal assistance and other forms of cooperation, control of substances, materials and equipment
used in illicit manufacture, eradication of cultivation, and various other matters relating to the control of trafficking. It covers
the narcotic drugs and psychotropic substances listed under the  Convention on Narcotic Drugs, 1961 and the Convention on
Psychotropic Substances, as well as substances commonly used in the illicit manufacture of these drugs.

114      United Nations concern and activity relating to the control of illicit drug trafficking has continued to intensify throughout
the last decade. Various organs and agencies of the United Nations have been addressing the problem of illicit drugs and
associated issues such as organized crime, money laundering and terrorism. A special session of the General Assembly to
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consider the problem of illicit drugs is planned for 8-10 June 1998 (UN G.A. Res. 51/64, 28 January 1997), and a high-level
political declaration has been proposed for that session (Press Release, GA/SHC/3424, 27 October 1997).

115      The new UN Programme for Reform identifies drug control, crime prevention and combatting international terrorism
as a priority area for the UN in the coming years (Renewing the United Nations: A Programme for Reform, UN Doc. A/51/950,
14 July 1997, at para. 144). The United Nations International Drug Control Programme and the Crime Prevention and Criminal
Justice Division (renamed the Centre for International Crime Prevention) are to be reorganized to strengthen the UN's activities
in this area (Ibid., paras. 144-45). The reform programme recognizes that "transnational networks of crime, narcotics, money-
laundering and terrorism" are a threat to government authority, civil society and law and order, and that this is an issue of
growing international concern (Ibid., para. 143).

(2) Statements by the United Nations on Illicit Drug Trafficking

116      Throughout the 1980s and 1990s, international efforts to combat illicit drug trafficking have been included as an item
of the General Assembly agenda in every session, and at each session, the General Assembly has adopted resolutions on the
subject. These resolutions are not legally binding upon member states, but they clearly and strongly indicate the views of the
United Nations and its members. The resolutions on the control of drug trafficking consistently contain expressions of extreme
concern about the problem and of condemnation for those who are responsible for its perpetuation and continued growth.

117      The following excerpts, from a 1986 resolution on the "International campaign against traffic in drugs", G.A. Res.
41/127, 4 December 1986, are typical of the tone and content of these statements:

Conscious of the common concern that exists among peoples of the world regarding the devastating effects of drug abuse
and illicit trafficking, which jeopardize the stability of democratic institutions and the well-being of mankind and which
therefore constitute a grave threat to the security and an obstacle to the development of many countries,

. . . . .
Considering that, despite the efforts made, the situation continues to deteriorate, owing, inter alia, to the growing
interrelationship between drug trafficking and transnational criminal organizations that are responsible for much of the
drug traffic and abuse of narcotic drugs and psychotropic substances and for the increase in violence, corruption and injury
to society,

Acknowledging once more that the eradication of this scourge calls for acknowledgement of shared responsibility...

1 Condemns unequivocally drug trafficking in all its illicit forms -- production, processing, marketing and consumption --
as a criminal activity and requests all States to pledge their political will in a concerted and universal struggle to achieve
its complete and final elimination.... [Emphasis added.]

Subsequent declarations also expressed alarm at the detrimental impact on youth, both in terms of their involvement in
production and trafficking, and the increasing numbers of drug addicted children and young people (e.g. G.A. Res. 43/121,8
December 1988; G.A. Res. 44/141, 15 December 1989; G.A. Res. 46/103, 16 December 1991; G.A. Res. 49/168, 24 February
1995), and at the increasing connection between drug trafficking and terrorism (e.g. G.A. Res. 44/142, 15 December 1989;
G.A. Res. 45/149, 18 December 1990; G.A. Res. 46/103, 16 December 1991; G.A. Res. 47/102, 16 December 1992; G.A. Res.
48/ 112, 20 December 1993).

118      In 1990, a Political Declaration and Global Programme of Action were adopted at the seventeenth special session of the
General Assembly, which was devoted to the control of illicit drug use and trafficking. The Political Declaration states:

We, the States Members of the United Nations,

Assembled at the seventeenth special session of the General Assembly to consider the question of international co-operation
against illicit production, supply, demand, trafficking and distribution of narcotic drugs and psychotropic substances,
Deeply alarmed by the magnitude of the rising trend in the illicit demand, production, supply, trafficking and distribution
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of narcotic drugs and psychotropic substances, which are a grave and persistent threat to the health and well-being of
mankind, the stability of nations, the political, economic, social and cultural structures of all societies and the lives and
dignity of millions of human beings, most especially of young people,

. . . . .
Deeply concerned about the violence and corruption generated by the illicit demand, production, trafficking and distribution
of narcotic drugs and psychotropic substances and the high human, political, economic and social costs of drug abuse and
of the fight against the drug problem, entailing the diversion of scarce resources from other national priorities, which in
the case of developing countries includes development activities,

. . . . .
Recognizing the links between drug abuse and a wide range of adverse health consequences, including the transmission
of human immunodeficiency virus (HIV) infection and the spread of acquired immunodeficiency syndrome (AIDS),

Recognizing also that illicit trafficking in narcotic drugs and psychotropic substances is a criminal activity and that its
suppression requires a higher priority and concerted action at the national, regional and international levels by all States,...

Noting that the large financial profits derived from illicit drug trafficking and related criminal activities enable transnational
criminal organizations to penetrate, contaminate and corrupt the structure of Governments, legitimate commercial activities
and society at all levels, thereby vitiating economic and social development, distorting the process of law and undermining
the foundations of States,

. . . . .
Alarmed at the growing link between illicit trafficking in narcotic drugs and terrorist activities, which is aggravated by
insufficient control of commerce in arms and by illicit or covert arms transfers, as well as by illegal activities of mercenaries,

. . . . .
Agree on the following:

1. We resolve to protect mankind from the scourge of drug abuse and illicit trafficking in narcotic drugs and
psychotropic substances;

2. We affirm that the fight against drug abuse and illicit trafficking in narcotic drugs and psychotropic substances
should be accorded high priority by Governments and by all relevant regional and international organizations;

8. We condemn the crime of illicit drug trafficking in all its forms and reaffirm our political commitment to concerted
international action.... [Emphasis added.]

(G.A. Res. S-17/2, 23 February 1990, Annex.)

Most recently, a resolution adopted in January 1998 states that the General Assembly is:

Gravely concerned that, despite continued increased efforts by States and relevant international organizations, there is
a global expansion of illicit demand for, production of and trafficking in narcotic drugs and psychotropic substances,
including synthetic and designer drugs, which threatens the health, safety and well-being of millions of persons, in
particular young people, in all countries, as well as the political and socio-economic systems and the stability, national
security and sovereignty of an increasing number of States,

Deeply alarmed by the growing and spreading violence and economic power of criminal organizations and terrorist groups
engaged in drug trafficking activities and other criminal activities, such as money laundering and illicit traffic of arms and
precursors and essential chemicals, and by the increasing transnational links between them...

. . . . .
Fully aware that States, the relevant organizations of the United Nations system and multilateral development banks need to
accord a higher priority and political determination to dealing with this scourge, which undermines development, economic
and political stability and democratic institutions, and the combat against which entails increasing economic costs for
Governments and the irreparable loss of human lives.... [Emphasis added.]
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(G.A. Res. 52/92, 26 January 1998)

119      To traffic in dangerous illicit drugs is to commit a very grievous crime with very serious social consequences in Canada
and throughout the world. In light of the grave international consequences it would be reasonable to expect the United Nations
to have considered and studied the problem. The foregoing review confirms that those expectations have been met. The studies
conducted by the United Nations have confirmed the gravity of the crime and the continuing tragedy of its consequences.
These studies and the pronouncements of the United Nations concerning drug trafficking indicate that the crime can indeed be
considered to be contrary to the purposes and principles of the United Nations.

D. Application to the Case at Bar: Is Illicit Drug Trafficking an Act Contrary to the Purposes and Principles of the United
Nations?

(1) How Should A Court Or Tribunal Determine What Constitutes An Act Contrary to the Purposes and Principles of the United
Nations?

120      On occasion, the United Nations itself has expressly declared a certain activity to be contrary to its purposes and
principles. In those cases, the declaration depending on its legal status may compel a domestic court to find that the act is
contrary to the purposes and principles of the United Nations, or at least persuade it to make such a finding. This is the situation
which pertains to enforced disappearance, torture and international terrorism. The Declaration on the Protection of All Persons
from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (G.A. Res. 3452 (XXX), 9
December 1975, Article 2) states that "[a]ny act of torture or other cruel, inhuman or degrading treatment or punishment is an
offence to human dignity and shall be condemned as a denial of the purposes of the Charter of the United Nations...."

121      The Declaration on the Protection of All Persons from Enforced Disappearance (G.A. Res. 47/133, 18 December 1992,
Article 1(1)) contains similar language with respect to enforced disappearance. The Declaration on Measures to Eliminate
International Terrorism (G.A. Res. 49/60, 17 February 1995, Annex, Article 2) and the Declaration to Supplement the 1994
Declaration on Measures to Eliminate International Terrorism (G.A. Res. 51/210, 16 January 1997, Annex, Article 2) both
state that the acts, methods and practices of terrorism are contrary to the purposes and principles of the United Nations. These
declarations are persuasive evidence that the acts stated to be contrary to the purposes or principles of the United Nations should
be treated as such, inter alia, for the purposes of the Refugee Convention.

122      It does not follow, however, that the category of acts contrary to the purposes and principles of the United Nations should
be restricted to those expressly declared to be so. A domestic tribunal is entitled, upon considering the relevant material, to find
that the phrase includes other types of acts. On this appeal two other categories were put forward as an indication of the kind of
acts which should also be considered contrary to the purposes and principles of the United Nations: namely international crimes
and "crimes of international concern". While these categories may be useful guides, they should not, I think, be considered to
be conclusive in determining the scope of acts which should be included.

123      The category of acts which are agreed to be true international crimes is, at least at the present time, a very limited
one. These crimes would be considered acts contrary to the purposes and principles of the United Nations, but I do not think
they constitute the only acts contravening the U.N.'s purposes and principles. On the other hand, the category of "crimes of
international concern", which it is suggested includes those crimes which are the subject of international conventions providing
for international cooperation in prosecuting offenders is a very broad one. (See e.g. M. C. Bassiouni, International Criminal Law,
vol. 1, Crimes (1986), at pp. 135-36.) He would include some activity which it would be inappropriate to label as "contrary to the
purposes and principles of the United Nations". Actions which do come within this description will have serious consequences. It
follows that in the context of defining the scope of exclusions to the Refugee Convention, they should not be too broadly defined.

124      Similarly, it cannot be that every initiative of the United Nations is so central to its purposes and principles that any
act which violates or undermines those initiatives is "contrary to the purposes and principles of the United Nations". It is true
that one of the purposes of the United Nations as expressed in its Charter is "to achieve international co-operation in solving
international problems" (Charter of the United Nations, Can. T.S. 1945 No. 7, Art. 1(3)). However in light of the expansive,
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and expanding scope of the areas in which agencies of the United Nations are active, it would not be appropriate to use this
wide range of activity to define the exclusion at issue here.

125      Nevertheless, there are some matters which are the subject of such grave concern and such intense and continuing
activity that it may be inferred that they are fundamentally connected to the goals of the UN. It is not merely the extent of
the concern and activity that will indicate which initiatives are central to the purposes and principles of the UN, but also the
nature of the problem and its relationship to the purposes and principles as they are expressed in the Charter. Some problems
have been recognized by the international community as being so serious and of such a nature that they pose a threat to the
entire international community and the principles of its social order. Conduct which directly or significantly contributes to these
problems or which violates agreed principles or obligations with respect to them should, in appropriate cases, be considered as
contrary to the purposes and principles of the United Nations. In my view trafficking to a significant extent in a dangerous drug
such as heroin should be included in this category of conduct.

126      While I agree with Bastarache J. that serious or systematic violation of human rights would be conduct that is contrary to
the purposes and principles of the United Nations, with respect, I do not see that it is the only conduct that should be considered
in interpreting Article 1F(c) of the Refugee Convention. The promotion of respect for human rights is one of the fundamental
purposes of the United Nations. There are, however, other purposes and principles which can be violated by the actions of an
individual or a state. It may be useful to review the purposes and principles of the United Nations set out in the Charter:

Article 1
The purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to take effective collective measures for the prevention and
removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace, and to bring
about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement
of international disputes or situations which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle of equal rights and self-determination of
peoples, and to take other appropriate measures to strengthen universal peace;

3. To achieve international cooperation in solving international problems of an economic, social, cultural, or humanitarian
character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language, or religion; and

4. To be a centre for harmonizing the actions of nations in the attainment of these common ends.
Article 2

The Organization and its Members, in pursuit of the Purposes stated in Article 1, shall act in accordance with the following
Principles:

1. The Organization is based on the principle of the sovereign equality of all its Members.

2. All Members, in order to ensure to all of them the rights and benefits resulting from membership, shall fulfil in good
faith the obligations assumed by them in accordance with the present Charter.

3. All Members shall settle their international disputes by peaceful means in such a manner that international peace and
security, and justice, are not endangered.

4. All Members shall refrain in their international relations from the threat or use of force against the territorial integrity
or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.

5. All Members shall give the United Nations every assistance in any action it takes in accordance with the present Charter,
and shall refrain from giving assistance to any state against which the United Nations is taking preventive or enforcement
action.
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6. The Organization shall ensure that states which are not Members of the United Nations act in accordance with these
Principles so far as may be necessary for the maintenance of international peace and security.

7. Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state or shall require the Members to submit such matter to settlement under the
present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.

These principles are reiterated and developed in the Declaration of Principles of International Law Concerning Friendly
Relations and Co-operation Among States in Accordance with the Charter of the United Nations (G.A. Res. AG 2625 (XXV),
24 October 1970, Annex).

127      The determination of what constitutes an act contrary to these purposes and principles need not be limited to the
consideration of one purpose, the protection of human rights, notwithstanding the fact that it is important and that the Refugee
Convention is a human rights instrument. Although the purpose of the instrument will be taken into account in interpreting its
provisions, I do not see that in this case it must restrict the content of the exclusion so as to limit it to conduct relating directly
to human rights. All of the purposes and principles should be considered. Furthermore, some types of conduct may indirectly
but significantly contribute to the violation of human rights; I would include participation in large scale illicit drug trafficking
in that category of conduct.

128      The Refugee Convention should be interpreted so as to provide the greatest protection of human rights. Yet, it cannot be
the case that the interpretation of an exclusion must be forever restricted. As international law develops, the content of a phrase
such as "acts contrary to the purposes and principles of the United Nations" must be capable of development. The expansion of
the exclusion set out in Article 1F(c) of the Refugee Convention should not be undertaken lightly, but where there is compelling
evidence suggesting that it should be interpreted in a certain way, a court is not precluded from adopting that interpretation.

129      International law is developing continuously. Courts should recognize that the guidance provided by interpretive aids
such as the travaux préparatoires and subsequent practice must be considered in the light of the current state of the law and
international understandings. The travaux préparatoires should be taken into account, yet this does not mean that courts are
restricted to a precise interpretation of that material. Rather, consideration should be given to the underlying principles and
concerns that they express with the aim of giving them a contemporary meaning. Similarly, with regard to state practice, some
consistency should be maintained with the line of interpretation revealed by the practice of state parties, but that interpretation
must be adjusted to take into account evolving ideas and principles in international law. The interpretation of international
legal instruments is a dynamic process which must take into account the contemporary conditions. To put it another way, the
interpretation must respond to the contemporary context.

(2) Can a Private Individual Be Guilty of Acts Contrary to the Purposes and Principles of the United Nations?

130      The position, that illicit drug trafficking activities may constitute acts contrary to the purposes and principles of the
United Nations, assumes that private individuals can commit such acts. Although those involved in trafficking will sometimes
hold public office or other positions of power, it is unlikely that they would be engaging in illicit trafficking in their capacity as
state actors. More often the traffickers will be private individuals with no direct connection to state authority.

131      To hold that a private person who is not acting on behalf of or as agent of a state, could commit an act that is contrary to
the purposes and principles of an international organization of nation states is, admittedly, contrary to the traditional position.
Traditionally it was thought that the purposes and principles of the United Nations, like international law generally, are addressed
only to states, and can be violated only by state actors. This is the position reflected in the portions of the travaux préparatoires
and the UNHCR Handbook referred to by the appellant.

132      However, the status of private individuals in international law has evolved in recent years. It is now generally accepted
that an individual acting in his or her private capacity can commit acts which constitute violations of international law. Although
the scope of international criminal responsibility for private individuals is limited, it does exist. Some of the acts covered by
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Article 1F(a) can be committed by individuals who are not acting as officials or agents of a state. It follows that Article 1F(c),
could also apply to individuals. For example the actions of a kidnapping or murdering terrorist; the illicit sale of arms by an arms
dealer; or the trafficking in heroin in a large scale which might fund the acts of the terrorist or arms dealer could all contravene
the aims and principles of the United Nations.

133      Furthermore, some of the acts which have been explicitly recognized as contrary to the purposes and principles of
the United Nations are also recognized to be committed, at least in some cases, by private individuals. The Declaration on
Measures to Eliminate International Terrorism, supra, implies that terrorist acts may be committed with or without official state
involvement. This is apparent from the Preamble that refers to "acts of terrorism, including those in which States are directly
or indirectly involved" (emphasis added).

134      The position adopted by my colleague, Bastarache J., that "acts contrary to the purposes and principles of the United
Nations" should be interpreted, for the purposes of the Refugee Convention, as meaning serious violations of human rights
or persecution, also implies that private individuals could be guilty of these acts. Indeed this Court held in Ward v. Canada
(Minister of Employment & Immigration), [1993] 2 S.C.R. 689 (S.C.C.), that persecution could, in some cases, include acts by
private individuals without any state involvement (at pp. 713-17).

(3) Is Trafficking in Illicit Drugs an Act Contrary to the Purposes and Principles of the United Nations?

135      In my opinion significant trafficking in a dangerous illicit drug can constitute an act which is contrary to the purposes
and principles of the United Nations. It would thus form the basis of exclusion from refugee status pursuant to Article 1F(c) of
the Refugee Convention. Although I accept the result arrived at by the courts below and suggested by the respondent, I arrive
at that result by somewhat different reasoning.

136      At the outset it is important to set out certain propositions which do not form the basis for my position. I do not proceed
on the basis that refugee status is a privilege or exceptional entitlement and that therefore any doubt in interpretation may be
resolved against the potential claimant. To the extent that this was the basis underlying the reasons of Strayer J.A. in the Court
of Appeal, I cannot with respect agree with that view. The right to claim refugee status constitutes an important right, and any
exclusions from that right must be interpreted in accordance with accepted principles.

137      Next, the rationale for including illicit drug trafficking in the 1F(c) exclusion is not that Canada should be able to exclude
from the refugee determination process persons who might be considered "undesirable" or who have, without more, committed
crimes in Canada. These cases must be dealt with, if at all, according to the provisions for refoulement as they are incorporated
into the Immigration Act, R.S.C. 1985, c. I-2.

138      It is also not, as the respondent suggested, a question of helping in some way in the "war against drugs". Canada's
obligations do not require it to deny refugee status to those involved in the drug trade. Rather, the interpretation of the exclusion
to include drug trafficking reflects the harsh reality that this activity is recognized, both legally and practically, as an activity
that not only is a domestic criminal offence, but occasions very serious and significant harm in the international community.
It is because it gives rise to such grave consequences that it can and should form the basis of an exclusion. This conclusion
arises from the consideration and application of the same rationale that prompted the international community to determine that
certain persons should not, because of the nature of their actions, be permitted to make the claim to refugee status that they
would otherwise be entitled to make.

(4) Illicit Drug Trafficking As An International Crime

139      Trafficking in illicit drugs is clearly a "crime of international concern". The Illicit Traffick Convention explicitly
recognizes that "illicit traffic is an international criminal activity, the suppression of which demands urgent attention and the
highest priority" (Preamble). It requires all states who are parties to cooperate in the prevention and prosecution of trafficking
offences. General Assembly resolutions have also referred to illicit drug trafficking as a criminal activity, which requires
international cooperation to suppress (e.g. G.A. Res. 39/141, 14 December 1984, Annex; G.A. Res. 41/127, 4 December 1986).
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140      The legal status of illicit trafficking as an "international crime" is less clear, in large part because there is little agreement
on what constitutes a true international crime (J. F. Murphy, "International Crimes" in C. C. Joyner, ed.. The United Nations
and International Law (1997), 362, at pp. 362-63). According to one author, "[i]n light of [the Illicit Traffick Convention] and
other earlier multilateral efforts a good argument can be made that international drug trafficking is a crime under customary
international law" (Ibid., pp. 369-70). However, it does not yet seem to be established that universal jurisdiction exists for
drug trafficking crimes. The latest version of the International Law Commission's Draft Code of Crimes Against the Peace and
Security of Mankind (Report of the International Law Commission on the work of its forty-eighth session, UN Doc. A/51/10,
chapter 2) does not contain provisions on narcotics trafficking although they had been included in an earlier draft (Draft Articles
of the Draft Code of Crimes Against the Peace and Security of Mankind, UN Doc. A/46/405, 11 September 1991, 30 I.L.M.
1584). The commentary to the recent draft, however, indicates that this omission is not to be construed as precluding further
discussion and perhaps the eventual inclusion of those provisions (Report of the International Law Commission on the work
of its forty-eighth session, supra, at para. 40).

141      All of these elements may be considered in determining whether trafficking in illicit drugs is an act contrary to the
purposes and principles of the United Nations. However, I do not think that the categorization of an act as an international
crime or crime of international concern is determinative of the question. Rather it is necessary to consider the question in the
context of all the relevant factors.

(5) Nature And Gravity of The Harm Caused By Illicit Drug Trafficking

142      The concern of the appellant and the intervener on this appeal was to establish some rational basis for identifying those
"crimes of international concern" or activities contrary to some United Nations programme or initiative that could properly be
called "acts contrary to the purposes and principles of the United Nations". In my view, the additional factor which distinguishes
illicit drug trafficking from some other" crimes of international concern" or United Nations initiatives is the nature and gravity
of the harm to people in countries around the world and to the international community as a whole that results from this activity.
An analysis of the nature and severity of the harm provides a rational basis for drawing the necessary distinctions.

143      The insidious and widespread effects of drug use and trafficking have already been described. Beyond any doubt the harm
caused by the illicit traffic in drugs is of the utmost severity. This illicit traffic takes a dreadful toll on the lives of individuals,
families and communities. It destabilizes and retards the development of whole nations and regions. Clearly the grave concern
that has been consistently expressed by the international community is well merited. Nor can there be any doubt that the severity
of the problem and the international concern for its consequences is increasing.

144      Drug trafficking has, throughout this century, been an international enterprise and hence an international problem.
However, the ever increasing scale of the traffic, the apparent efficiency of organization and sophistication, the vast sums
of money involved and the increasing links with transnational organized crime and terrorist organizations constitute a threat
which is increasingly serious in both its nature and extent. Illicit drug trafficking now threatens peace and security at a
national and international level. It affects the sovereignty of some states, the right of self-determination and democratic
government, economic, social and political stability and the enjoyment of human rights. Many of the purposes and principles
expressed in the United Nations Charter, are undermined, directly or indirectly, by the international trade in illicit drugs: for
example, international peace and security (Article 1(1)), self-determination (Article 1 (2)), solving economic, social, cultural or
humanitarian problems (Article 1(3)), protection of human rights (Article 1(3)), sovereignty (Article 2(1)) and refraining from
the use of force (Article 2(4)). It is on this basis that I find that at least some individuals who participate in and contribute to
this activity must be considered to be committing acts contrary to the purposes and principles of the United Nations.

(6) Explicit Statements Regarding Illicit Drug Trafficking by the United Nations

145      The statements on this subject by the international community, including the relevant conventions and General Assembly
resolutions, reflect an acute awareness of the nature and gravity of the problem, and a severe condemnation of the activities that
give rise to the problem. It was contended by the intervener Canadian Council for Refugees that the silence of the United Nations
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on illicit drug trafficking, in contrast to, for example, torture and international terrorism, indicated that trafficking should not be
considered contrary to its purposes and principles. Yet, in reality, the United Nations has been anything but silent with respect
to its concerns about the international traffic in illicit drugs and its effects.

146      It is true that, the United Nations has never specifically declared that drug trafficking is "contrary to the purposes and
principles of the United Nations". However it has clearly and frequently recognized and denounced the evils of drug trafficking.
See for example:

Trafficking in narcotic drugs and psychotropic substances is a grave international crime against humanity.

(Draft Convention against Traffic in Narcotic Drugs and Psychotropic Substances and Related Activities, G.A. Res. 39/141,
14 December 1984, Annex, Article 2)

[The General Assembly] [c]ondemns unequivocally drug trafficking in all its illicit forms....

(G.A. Res. 41/127, 4 December 1986, Article 1)

We condemn the crime of illicit drug trafficking in all its forms....

(Political Declaration, G.A. Res. S-17/2, 23 February 1990, Annex, Article 8)

[The General Assembly] [s]trongly condemns the crime of drug trafficking in all its forms....

(G.A. Res. 45/149, 18 December 1990; G.A. Res. 46/103, 16 December 1991)

[The General Assembly] [r]eiterates its condemnation of the crime of drug trafficking in all its forms....

(G.A. Res. 47/102, 16 December 1992; G.A. Res. 48/112, 20 December 1993)

147      There are also many statements reflecting an awareness that trafficking threatens essential aspects of the purposes and
principles of the United Nations. Drug trafficking has been recognized as a threat to:

health and well-being (e.g. G.A. Res. 36/132, 14 December 1981; G.A. Res. 39/141, 14 December 1984, Annex; G.A.
Res. 40/122, 13 December 1985; G.A. Res. 41/127, 4 December 1986; G.A. Res. 44/142, 15 December 1989; G.A. Res.
S-17/2,23 February 1990, Annex; G.A. Res. 49/168, 24 February 1995; G.A. Res. 51/64, 28 January 1997; G.A. Res.
52/92,26 January 1998);

political, economic, social and cultural structures (e.g. G.A. Res. 42/113, 7 December 1987; G.A. Res. 43/122, 8 December
1988; G.A. Res. 44/141, 15 December 1989; G.A. Res. 44/142, 15 December 1989; G.A. Res. S-17/2, 23 February 1990,
Annex; G.A. Res. 45/149, 18 December 1990; G.A. Res. 49/168, 24 February 1995; G.A. Res. 51/64, 28 January 1997;
G.A. Res. 52/92, 26 January 1998);

development (e.g. G.A. Res. 38/122, 16 December 1983; G.A. Res. 39/141, 14 December 1984, Annex; G.A. Res. 40/122,
13 December 1985; G.A. Res. 41/127, 4 December 1986; G.A. Res. S-17/2, 23 February 1990, Annex; G.A. Res. 49/168,
24 February 1995; G.A. Res. 52/92, 26 January 1998);

political and economic stability (e.g. G.A. Res. 40/122, 13 December 1985; G.A. Res. 44/142, 15 December 1989; G.A.
Res. 45/149, 18 December 1990; G.A. Res. 49/168, 24 February 1995; G.A. Res. 51/64, 28 January 1997; G.A. Res. 52/92,
26 January 1998);

national security (e.g. G.A. Res. 36/132, 14 December 1981; G.A. Res. 38/122, 16 December 1983; G.A. Res. 40/122, 13
December 1985; G.A. Res. 41/127,4 December 1986; G.A. Res. 42/113,7 December 1987; G.A. Res. 43/122, 8 December
1988; G.A. Res. 44/142, 15 December 1989; G.A. Res. 45/149, 18 December 1990; G.A. Res. 49/168, 24 February 1995;
G.A. Res. 51/64, 28 January 1997; G.A. Res. 52/92, 26 January 1998);
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sovereignty (e.g. G.A. Res. 39/141, 14 December 1984, Annex; G.A. Res. 40/121, 13 December 1985; G.A. Res. 44/142,
15 December 1989; G.A. Res. 45/149, 18 December 1990; G.A. Res. 49/168, 24 February 1995; G.A. Res. 51/64, 28
January 1997; G.A. Res. 52/92, 26 January 1998);

human rights (e.g. G.A. Res. 44/39, 4 December 1989; G.A. Res. 49/168, 24 February 1995);

and

democratic institutions (e.g. G.A. Res. 40/121, 13 December 1985; G.A. Res. 41/127,4 December 1986; G.A. Res. 42/113,7
December 1987; G.A. Res. 43/122, 8 December 1988; G.A. Res. 44/141, 15 December 1989; G.A. Res. 49/168, 24
February 1995; G.A. Res. 51/64, 28 January 1997).

148      As a basis for comparison, the Article of the Declaration on Measures to Eliminate International Terrorism, supra, that
declares the acts, methods and practices of terrorism to be contrary to the purposes and principles of the United Nations states
that these "may pose a threat to international peace and security, jeopardize friendly relations among States, hinder international
cooperation and aim at the destruction of human rights, fundamental freedoms and the democratic bases of society". Since the
United Nations has explicitly recognized that the traffic in illicit drugs may pose a similar threat, I think it is reasonable to infer
that this activity is also contrary to the purposes and principles of the United Nations.

149      This conclusion is strengthened by the recognition that illicit drug trafficking is, to an increasingly significant extent,
linked to other acts which are contrary to the purposes and principles of the United Nations. That organization has recognized
that trafficking in illicit drugs is directly and indirectly responsible for grave human rights violations. Its growing links to
international terrorism clearly indicate that drug money is used to support terrorist activity. The international community
has recently recognized this in the Declaration to Supplement the 1994 Declaration on Measures to Eliminate International
Terrorism, supra, by stating that:

2 The States Members of the United Nations reaffirm that acts, methods and practices of terrorism are contrary to the
purposes and principles of the United Nations; they declare that knowingly financing, planning and inciting terrorist acts
are also contrary to the purposes and principles of the United Nations... [Emphasis added.]

150      The statements of the United Nations and the international community lead inexorably to the conclusion that those
engaged in trafficking in illicit drugs are responsible, directly or indirectly, for harms that are so widespread and so severe that
they undermine the very purposes and principles upon which the United Nations is based. It follows that their actions must be
considered" acts contrary to the purposes and principles of the United Nations" and thus come within the exclusion set out in
Article 1F(c) of the Refugee Convention.

151      There remains the problem of distinguishing which acts within the broad category of illicit drug trafficking constitute
acts contrary to the purposes and principles of the United Nations. The UN General Assembly has condemned" drug trafficking
in all its illicit forms," including production, processing, marketing and consumption (e.g. G.A. Res. 41/127, 4 December 1986).
However, I believe it is necessary to draw some distinctions based on the type and scale of activities. It is those actually engaged
in trafficking who reap most of the profits, cause the greatest harm and therefore bear the greatest responsibility for perpetuating
the illicit trade. Those who are merely consumers are often victims themselves and do not bear the same responsibility. The
Illicit Traffick Convention recognizes this distinction by treating production, processing, distribution and sale differently from
possession, purchase or cultivation for personal consumption for the purposes of offences and sanctions (Article 3).

152      The Illicit Traffick Convention also provides some guidance with respect to distinguishing particularly serious trafficking
offences. Article 3(5) outlines a number of "factual circumstances which make the commission of the offences established in
accordance with paragraph 1 of this article particularly serious":

(a) The involvement in the offence of an organized criminal group to which the offender belongs;

(b) The involvement of the offender in other international organized criminal activities;
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(c) The involvement of the offender in other illegal activities facilitated by commission of the offence;

(d) The use of violence or arms by the offender;

(e) The fact that the offender holds a public office and that the offence is connected with the office in question;

(f) The victimization or use of minors;

(g) The fact that the offence is committed in a penal institution or in an educational institution or social service facility
or in their immediate vicinity or in other places to which school children and students resort for educational, sports and
social activities;

(h) Prior conviction, particularly for similar offences, whether foreign or domestic, to the extent permitted under the
domestic law of a Party.

153      To this list of factors to be considered, I would add the nature and quantity of the drugs involved. The International
Law Commission's draft code that included illicit traffic in narcotics as an international crime (Draft Articles of the Draft Code
of Crimes Against the Peace and Security of Mankind, supra, Article 25(1)) referred to trafficking on a large scale; of course
it will be a question of interpretation in each case whether the trafficking at issue is "on a large scale". The commentary of
the International Law Commission on this article distinguishes between "isolated or individual activities of small dealers" and
"large-scale, organized operations" (Report of the International Law Commission on the work of its 42nd session, UN Doc. A/
CN.4/SER.A/1990/Add.1 (Part 2), in the Yearbook of the International Law Commission 1990, vol. II, Part Two, at p. 30).

154      In this case, the appellant was a participant in an organized group trafficking in heroin. Heroin is thought to be the
most harmful of illicit narcotic drugs (World Drug Report, supra). Obviously its use and trafficking are a matter of particularly
grave concern. At the time the arrests were made, the group with which the appellant was associated held heroin with a street
value of approximately $10 million. This was clearly a major operation, and the appellant was an important participant in
that operation. These facts, in my opinion, clearly indicate the seriousness of the appellant's crime. Therefore, while not every
domestic narcotics offence will provide a basis for exclusion under Article 1F(c) of the Refugee Convention, this appellant
should, as a result of his actions, be excluded. He trafficked on a large scale in the most debilitating of drugs. He abused his
status in Canada and jeopardized the lives, health and welfare of many. There is no reason why Canadians should be burdened
with his continued presence. He has demonstrated his danger to Canadian society and indeed to the international community.
He should not remain in Canada.

(7) Remedies Available Prior to Deportation

155      During the appeal, concern was expressed that the appellant or another individual excluded by Article 1F could face
a risk of torture, execution or other serious human rights violation upon being deported to his country of origin. It was said
that no effective remedy was available to prevent his deportation should such a risk exist. It was suggested that the absence of
a remedy, would give rise to a serious injustice and would involve Canada in a breach of its legal obligations under various
international instruments. In particular, Canada would be failing to meet its obligations under the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, Can. T.S. 1987 No. 36, not to expel or return a person
to a state where there are substantial grounds for believing that he or she would be in danger of being subjected to torture
(Article 3(1)) and similar obligations in the Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary
and Summary Executions (E/RES/1989/65,24 May 1989, Article 5) and the United Nations Declaration on the Protection of
All Persons from Enforced Disappearance, supra, Article 8.

156      Although these issues are a valid cause for serious concern, they do not directly arise in this appeal. It was suggested
to the Court that these concerns could be dealt with by adopting a "balancing" approach to the exclusion clauses in Article 1F.
Such an approach would not be appropriate in light of the nature and wording of that article.
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157      In the context of the present appeal, it is neither necessary nor desirable to examine in detail the remedies that are presently
available to an individual facing deportation nor to suggest the particular form that such a remedy should take. However, it
would be unthinkable if there were not a fair hearing before an impartial arbiter to determine whether there are "substantial
grounds for believing" that the individual to be deported would face a risk of torture, arbitrary execution, disappearance or
other such serious violation of human rights. In light of the grave consequences of deportation in such a case, there must be an
opportunity for a hearing before the individual is deported, and the hearing must comply with all of the principles of natural
justice. As well, the individual in question ought to be entitled to have the decision reviewed to ensure that it did indeed comply
with those principles. These protections should be available whether or not the individual is excluded from claiming status as
a refugee, to avoid unacceptably harsh consequences arising from the exclusion.

III. Conclusion

158      In the result I would dismiss the appeal.
Appeal allowed by majority.

Pourvoi accueilli à la majorité.

Footnotes

* Sopinka J. took no part in the judgment.

** Additional reasons (September 17, 1998), Doc. 25173, reported at (1998), 11 Admin. L.R. (3d) 132 (S.C.C.).
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